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TOPICAL INDEX TO CASE DIGESTS 


ACCOMPLICES 

‘2C:2-6 imposes accomplice liability whenever an intent 
to further or facilitate a crime is found, regardless of 
whether such an intention may have manifested itself 
in an incomplete “attempt to aid,” even if the switch had 
already been thrown here (resulting in a train derailment) 
before defendant suggested that his friends wait until 
the engineer had passed the point where he could see the 
light that signaled that the tracks had been switched, 
the court properly declined to charge that he could not 
have aided or abetted a completed act. Appellate 
Division; State v. Gelb 863 


ACCOUNTANTS 

Evidence. Plaintiff's expert witness’ limited role in a 
prior investigation and censure of one of the accounting 
defendants in this case in no way impinges on his 
qualifications, and his testimony should not have been 
barred; even if he had participated in that hearing, the 
trial judge would have been required to employ an Evid. 
R.4 analysis as a prerequisite to recognizing and 
applying a policy of confidentiality applicable to a peer 
review or internal hearings by a professional hearing 
board. Appellate Division; Overlook Terrace Corp. et al 
v. Excel Properties Corp. et al 


ADMINISTRATIVE LAW 

Attorneys. Ethics. The Office of Administrative Law, 
which has the authority to prescribe its own rules of 
practice and procedure, can (within the limitations 
‘Imposed by paramount judicial authority and its own 
enabling statute) make initial determinations as to the 
possible disqualification on ethics grounds of attorneys 
appearing before administrative law judges in contested 
cases; under a proposed amendment to N.J.A.C. 1:1-3.8, 
review by the OAL director should be sought before 
review by the Appellate Division. 

—The budget appeal handled by this attorney in 1984, 
when he was an administrative law judge, and the 
tenure hearing in which he now represents the same 
board of education are not related, and the ALJ in these 
proceedings correctly found no impropriety or appear- 
ance of impropriety. Supreme Court; In re Onorevole. 


Family Law. Regulations of the Department of Human 
Services empowering its Division of Developmental 
disability to temporarily assume a supervisory 
guardianship role over mentally retarded minors who 
are receiving its services whenever it determines that 
their parents or guardians cannot be located are valid; 
however, some interpretive guidance is provided. 
Supreme Court; In re Guardianship Services Regulations 


ADMINISTRATIVE PROCEDURE 

Administrative Order 69 issued by the Commission of 
the Dept. of Environmental Protection estblishing 
policy on the Spill Act that applies to an industry is 
invalid because it is a rule, subject to the procedura! 
requirements of N.J.S.A.52:14B. Appellate Division; 
Woodland Private Study Group v. DEP 251 


Aids. Education. Policy guidelines for the admission to 
school of children with AIDS/ARC or HTLV-III 
antibodies should be adopted on conformity with the 
Administrative Procedure Act, and the matter is 
remanded for hearing. Appellate Division: Plainfield 
Bd. of Education v. Cooperman etc 


Environmental Protection. The Coastal Area Facility: 
Review Act implicitly authorizes DEP to interpret 
“housing developments of 25 or more dwelling units or 
equivalent” to include deluxe beach-club cabanas, but it 
has not done so in its regulations; to subject cabanas to 
its authority, DEP must do so through rule making—to 
do so through ad hoc adjudication would be fund- 
amentally unfair in this case, where defendants 
completes major portions of their renovation projects in 
good-faith reliance on their building permits and the 
absence of any previous attempt to regulate cabanas. 
Supreme Court; DEP v. Stavola ete. .............. 279 





Lottery. The sequence of events here strongly suggests 
that the Lottery Commission’s denial of requests by 
three adult-bookstore operators to be licensed as lottery 
ticket agents was based in part, if not entirely, on the 
nature of their business and not solely on a sufficiency of 
agents in their area; reliance on adjudication rather 
than rgulation, as a basis for denial amounted to an 
abuse of discretion in violation of the APA, and the 
matter is remanded. Appellate Division; 613 Corporation 
et al v. Divison of the State Lottery 


Municipal Land Use. Where, as here, an applicant seeks 
to withdraw, without prejudice, an application that is 
pending before a zoning board of adjustment, the 
princples of R.4 37-1(b) should be applied; the board did 
not abuse its discretion in denying plaintiffs request, 
although it should have at least considered terms and 
conditions such as plaintiffs reimbursing the borough 
and the objectors for all their expenses) under which it 
might be granted. Law Division; Sansone Oldsmobile- 
Cadillac, Inc. v. Shrewsbury Bd. of Adjustment ... 414 


Prisons. Department of Corrections disciplinary stand- 
ards must be adopted in conformity with the rule 
making procedures of the Administrative Procedure Act 
by August 31, 1986; sanctions imposed for infractions 
after this date may be invalidated. Appellate Division; 
Dept. of Corrections v. McNeil 69 


Quorums. A member of an agency who is physically 
present at a meeting but is disqualified for cause, or (as 
here) voluntarily recuses himself, may not be counted 
towards a quorum, and the Racing Commission’s 
decision by two of its four member suspending appellant 
for six months is invalid; however, since the commis- 
sion’s action was timely and the defect was not 
substantive, the ALJ’s initial decision that no racing 
violation had occurred and no penalty should be 
imposed (after the state steward had affirmed the board 
of steward’s finding that appellant had driven his horse 
“with design to prevent his winning”) is not “deemed 
adopted” under N.J.S.A. 52:14B-10(c) and the matter is 
remanded for the commission to determine the matter 
with a valid quorum. Supreme Court; King v. N.J. 
Racing Comm 280 


AIDS 
Education.See Administrative Procedure 


ALCOHOLIC BEVERAGES (See also Intoxication) 
The social hosts who did not more than supply glasses, 
nonalcoholic beverages and an area of their home for a 
party cannot be held liable for the fatal car accident 
caused by one of their guests on his way home, after 
drinking brandy at the hosts’ residence that he himself 
had taken there. Law Division; Gibson v. Foakes et al, 


ALCHOHOLISM 

Attorney. Ethics. Even where, as here, the respondent 
has arrested the disease, alcoholism is not a mitigating 
factor sufficient to overcome the presumption of 


disbarment in a misappropriation case. Supreme Court; 
In re Michael R. Canfield of Trenton 1 


Attorney. Ethics. The evidence would not support an 
inference here that respondent did not know that he had 
converted $1400 of a client’s funds to his own use; 
although alcoholism is a disease (not a defect in 
character) and no doubt contributed to respondent’s loss 
of critical control of judgment, the Court’s primary 
concerns must be to protect the public interest and 
maintain the integrity of the bar and, since the evidence 
does not demonstrate the kind of loss of competency, 


‘comprehension or will that might excuse the misconduct 


or warrant a departure from the principles of Jn re 
Wilson, he is disbarred. Supreme Court; In re Eugene D. 
Hein of Browns Mills 809 


Attorney. Ethics. Alcoholism or drug dependency is not 
a mitigating factor sufficient to overcome presumption 
of disbarment in a misappropriation case. Supreme 
Court; In re Peter J. Monaghan 82 


Physician privilege. The physician-patient privilege, 
which N.J.S.A. 2A:84A-22.5 denies to certain information 
that must be reported to public officials, should not defer 
to N.J.S.A 26:2B-24, which requires the Division of 
Alcoholism to test for alcohol after fatal traffic accidents, 
and whether the record of defendant’s blood test should 
have been admittted in this death-by-auto case cannot 
be determined until after a rehearing pursuant to the 





standards the Supreme Court set forth in State v. Dyal 
after this trial and conviction. Appellate Division; State 
v. Figueroa 


APPEALS (See also Municipal Courts) 

Freeze Act. Condominiums. Taxes. In the circumstances 
of this case, there was no right to appeal until the trial 
court ruled in favor of plaintiff's motion to apply the 
Freeze Act, so the township’s appeal is timely (although, 
since the original assessments are reinstated, that issue 
is moot). The township properly assessed each unit 
separately after plaintiff changed the legal form of 
ownership of its apartment building to condominium 
units, and the fact that plaintiff owns all 19 units is not 
germane; it must bear the tax consequences of its 
business decision’ to convert the building even if the 
units are not selling. Appellate Division; Cigolini Assoc, 
v. Fairview 


Sentencing. The pilot program of the Appellate Division’s 
Excessive-Sentence Oral Argument Program, 
which singled out excessive-sentence appeals for 
disposition with oral argument but without briefs, 
offered each defendant a meaningful opportunity to be 
heard and did not violate this defendant’s constitutional 
rights; including virtually only indigents in the pilot 
phase of the program rationally furthered the Supreme 
Court’s attempt to alleviate excessive delays in the 
criminal appeal process, due mainly to the inability of 
the Public Defender’s Office to file briefs because of 
personnel and budget limitations. Supreme Court; State 
v. Bianco 


ARBITRATION 

Limitations of Actions. No Fault. N.J.S.A.39:6A-11 
provides that issues of liability among insurers must be 
resolved only inter-company agreement; the period of 
limitations for a breach of an obligation to arbitrate 
does not begin to run until the plaintiff requests 
arbitration and the defendant refuses it and, since no 
such action appears to have been taken here, plaintiff's 
right to seek arbitration, four years after its insured’s 
car accident is unimpaired. Appellate Division; Ideal. 
Mutual Ins. Co. v. Royal Globe Ins. Co. et al 


Matrimonial Law. New Jersey law would require a 
written list of assets and income attached to the 
ante-nuptial agreement, but California law on disclosure 
applies here; the parties had the right to submit the issue 
to a California arbitrator without the knowledge or 
authorization of the court hearing their pending suit for 
divorce and based on his finding, this agreement that 
neither party should share in the assets of the other is 
valid in N.J. Chancery Division: DeLorean v. De- 


Sureties. Monmouth Lumber does not mandate joinder 
of sureties in arbitration proceedings, and it was not the 
creditor’s failure to join the surety that rendered the 
notice in this case deficient—it was deficient because 
little effort was made to inform the surety of the 
arbitration proceeding, and the effort that was made did 
not afford it time to prepare; to uphold summary 
judgment against it, based on the arbitration award, in 
the creditors separate suit to recover on the surety bonds 
would deny it the opportunity to defend on the facts in 
any forum. Supreme Court; Raymond International 
Builders, Inc., v. First Indemnity of America Ins. Co. et 


ARMED ROSBERY 

An oral threat to use a gun, unaccompanied by the 
display of any object capable of being believed by the 
victim to be a deadly weapon, is not sufficient to support 
a conviction for armed robbery; the taxi driver’s belief in 
the robber’s assertion that the newspaper he held 
concealed a magnum was not enough to satisfy a 
showing of a deadly weapon, and defendant’s conviction 
is molded into one for second-degree robbery. Appellate 
Division; State v. Hutson 443 


ASSAULT 

Harassment. Harassment, where the level of apprehen- 
sion created is merely alarm or annoyance, is a lesser 
included offense of simple assault, where the level of 
apprehension created is fear, and the municipal court 


judge properly amended the citizen’s complaint to 


convict defendant of harassment. Law Division; State v. 


Robbery. It was anomalous to charge defendant 
separately with second degree robbery and aggravated 
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ASSAULT (cont.) 


assault because such an assault would elevate the 
robbery to first-degree; his victim did not suffer serious 
bodily injury when he threw her to the ground to snatch 
her purse and, since that simple assault was an element 
of the second-degree robbery of which he was convicted, 
his additional conviction for aggravated assault is 
reversed. Appellate Division; State v. Battle ...... 166 
Municipal Land Use. The Legislature clearly intended 
by N.J.S.A. 40:55D-71a and b that a board of adjustment 
hire its own legal counsel, who may not be the municipal 
attorney. Appellate Division; Monroe Tp.Bd. of Adjust- 
SE Hs eh eee 4a.b enna ce ksd odnnbianassuasers 444 
Real Estate. The Three-day attorney-review clause, in 
derogation of long-established contract principles, is to 
be narowly construed and this contract for the sale of 
real estate, signed by both parties after being approved 
by their respective lawyers, could not thereafter be 
rendered a nullity by the disapproval (within any period 
of time) by a lawyer for either; the contract was binding 
and enforceable when approved, signed and delivered, 
and cannot be unilaterally terminated. 

—Even if it should ultimately be held that, despite prior 
attorney approval, there was still power to terminate a 
contract for the sale of real estate within three days, this 
signed contract was delivered at noon April 21; since 
three days from then is noon April 24, the seller’s 
attempted termination on April 25 was too late. 
Chancery Division; Zapanta v. Isoldi et al, etc..... 761 


Respondent, once a promising young trial attorney and 
now a recovering cocaine addict, has failed to demon- 
strate that a disease of the mind rendered him unable to 
tell right from wrong or to understand the nature and 
quality of his acts; he knew exactly what he was doing 
when he misappropriated client’s funds to pay for his 
drug addicition and he must be disbarred. Supreme 
Court; in re Joseph T. Romano of Jersey City 820 


Title Companies. The “approved attorney” letter issued 
by the title insurance company to plaintiffs attorney, 
who is being sued here for conversion of the mortgage 
proceeds on plaintiffs’ residence (which they instructed 
him to use to pay the seller’s mortgage on property they 
were buying) did not establish an agency relationship 
between him and the title company, which is entitled to 
a dismissal of plaintiffs’ claim against it for refusing to 
clear the title defect. Law Division; Nappen et al v. 
IEE, 5s Varbavecewhieus<sceewarasewenesss 16 


ATTEMPT 

Criminal Procedure. Since one cannot tell from their 
answers of “yes” to special interrogatories on whether 
defendant had “purposely or knowingly” attempted to 
cause two people serious bodily harm, if the jurors found 
that the attempt was “purposeful” or that it was 
“‘knowing,” which cannot support convictions for 
second-degree aggravated assault (one is guilty of that 
offense only if the attempt was “purposeful”); it was 
plain error for the trial judge to treat the answers as the 
equivalent of guilty verdicts. 

—Although not prohibited in all cases, the use of special 
interrogatories as a tool in criminal cases is discouraged; 
the trial judge can usually aid the jurors in remembering 
the distinctions between offenses having the same or 
similar statutory labels by using a carefully prepared 
R.3:19-1(b) verdict sheet (that, where necessary, labels 
offenses by one or more of their distinguishing elements) 
‘impressing on the jurors that descriptive labels are not 
definitions, and defining fully the elements of each 
offense while reviewing the verdict sheet with them. 
Appellate Division; State v. McAllister 515 


ATTORNEYS FEES 

Choice of Law. Where, as here, a New Jersey resident 
executes a personal-injury action contingency-fee 
agreement in N.J. with a N.J. attorney, in a form 
contemplating application of the N.J. fee schedule, and 
the attorney-client relationship subsisted in N.J. 
throughout the case, which was filed in New York 
because the defendants were not amenable to service in 
N.J., the N.J. contingency-fee rules applies. Appellate 
Division; Bernick v. ta ow cadstttas vast tows 372 


Ethics. Respondent, who has been convicted of theft by 
failure to make the required disposition of property 
received, is disbarred for misappropriating clients’ 
funds. Supreme Court; In re Leroy Gipson, Jr. of New 
Brunswick 99 
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Ethics. Lawyers have a duty to assure that their 
accounting practices are sufficient to prevent the 
misappropriation of trust funds; here, bien the 
income from their practice was insufficient to pay 
expenses and support themselves, respondents deliber- 
ately combined their trust and operating funds so that 
they could use trust funds for personal and office 
expenses and all three members of the firm are disbarred 
for intentionally misappropriating clients’ funds. 
Supreme Court; In re Edward L. Fleischer, H., Barry 
Shultz and Jay L. Schwimer of Morganville 98 


Ethics. A client’s identity constitutes information 
relating to the representation of a client under the 
current Rules of Professional Conduct and a secret 
entitled to non-disclosure, if not a protected confidential 
communication, under the attorney-client privilege (and 
former DR4-101A); client identity may not be disclosed 
to any private or public agency that funds a legal 
‘services project in the absence of appropriate consent or 





other legal justification. Supreme Court; In re Profes- 
sional Ethics Advisory Opinion No. 544 .......... 249 
Ethics. Respondent, who was convicted of having 
participated, for personal gain, in a lengthy, calculated 
scheme to corrupt a public official and subvert govern- 
ment standards for fair and competitive bidding, is 
disbarred. Supreme Court; In re Thomas K.J. Tuso of 
Vineland 551 
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ATTORNEY GENERAL 

Discovery. R.1:4-4(b) does not require the Attorney 
General in this civil antitrust action, where the state is 
not the victim of the alleged bid rigging and all of what it 
knows about the case comes from private citizens, to 
certify that the interrogatory answers he is providing 
are true; however, his certification should include 
R.4.17-4(a) language that he knows of no facts that 
would lead him to believe that the information is 
willfully false, and he is providing all “non-privileged 
information available to the State.” 

--As Seiden v. Allen held, if the called-for information is 
in the transcripts of the depositions, “it is the answeror’s 
obligation to collect it and supply it in the form required 
by the rule”; here, where the query is the facts on which 
the conspiracy is based, etc., a precise page and line 
specification of the transcript of the State’s witness is 
required. Chancery Division; State v. The Napp Grecco 
RAS ME ete e ie eee erator ee 483 


Ethics. The former deputy attorney general, but not his 
firm, is disqualified, from the termination of employment, 
from representing a licensee who faces possible discipli- 
nary action by one of the State professional and 
licensing boards the deputy had represented where, as 
here, the investigation began during his employment 
but the deputy had no connection with it whatever. 
Supreme Court; In re Opinion 569 225 


ATTORNEYS 
Contempt.Criminal Procedure. The pretrial order, read 
in light of R. 3:13-3(b)(3), did not require appellant to list 
as witnesses all those whose names had come to her 
attention before the nature of their information had 
been determined and, although the defense witnesses in 
a criminal case should of course be disclosed before jury 
selection commences, there are a number of possible 
explanations for appellant’s late submission of her list 
(such as delay by investigators in the Public Defender’s 
office or by the defendant in advising his attorney of 
possible witnesses) and a full hearing before another 
judge will provide an opportunity to determine what 
responsibility, if any, appellant bears; another reason 
the trial judge’s summary adjudication of contempt 
must be reversed is that it should have been postponed 
until after the trial of appellant’s client, particularly 
1 tng was acapital case. Appellate Division; In re Lepen- 
Cr) 698 


Ethics. Although respondent was irresponsibly and 
unprofessionally inattentive to the accoutning and 
bookkeeping details of his voluminous real estate 
practice, he did not misappropriate client’s funds and 
the four and one half years he has already been 
suspended is sufficient discipline for his record-keeping 
infractions. Respondent’s acknowledgement past abuse 
of illegal drugs adversely reflects on his fitness to 
practice law; given his previously unblemished record, 
he is suspended until he can demonstrate his fitness to 
practice again and the matter is remanded to the DRB. 
Supreme Court; In re Stephen F. Orlando, Jr. of New 
Brunswick 862 


Ethics. Respondent’s act of arson was an aberration, not 
engaged in for gain and not related to the practice of law 
(where he had had an unblemished reputation); no one 
was injured, restitution has been made, and he has been 
discharged as a psychiatric in-patient in another state, 
where he is leading a useful life; he is suspended from the 
practice of law for five years retroactive to his temporary 
suspension in 1981. Supreme Court; In re David S. 
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RAMEE GE IOUINOE cca scvcccecccccccceccseccaes 861 
Ethics. See Administrative Law. ................. 325 
ee 821 
Ethics. See Alcoholism. .....................0005: 809 


Malpractice. Defendant, retained by plaintiff's insurance 
carrier to defend him in a personal injury action, was the 
attorney of record concerning plaintiff's property 
damage cross-claim by virtue of his filing it and owed 
plaintiff a duty that, in the absence of a formal 
withdrawal, continued until the expiration of the time to 
appeal notwithstanding plaintiff's rejection of his 
representation concerning the cross-claim; defendant’s 
failure to respond to the motion for dismissal with 
prejudice, (served on him as attorney of record), advise 
plaintiff of the motion or advise the court or opposing 
counsel of his withdrawal constituted negligence as a 
matter of law and was the approximate case of plaintiff's 
loss, justifying a recovery. Appellate Division; Strauss 
MS eo os on pwns ddan cx Cane AEA odes cece eeeee 307 


Foreclosures. The court has discretion to entertain an 
application for additional fees in a mortgage foreclosure 
action only when the amount of the counsel fee calculated 
pursuant to the formula provided by R. 4:42-9 (a)(4) 
exceeds the cap of $7,500; here, where plaintiff's fee 
pursuant to the formula is $3,013, its application for a fee 
of $19,195 (because the matrimonial action complicated 





an otherwise routine foreclosure) is denied. Chancery 


_Sanders 





Perey ee 168 


Division; Family Part: Levine v. Levine 


| Guardians. The court has discretion under R. 4:83-4 to 


award counsel fees to a guardian who was appointed for 
a hearing to determine whether a patient was competent, 
and whether life-saving surgery should be performed, 
against the hospital that petitioned the court for 
guidance and in the circumstances, such an award is not 
unreasonable. Chancery Division:In re 
CS Siri doh cecnr ad haste enw es beeen eeeees 740 


Legal Malpractice. The general rule should be that a 
successful plaintiff in a legal malpractice action should 
not have the amount of the initial claim reduced by the 
amount of the negligent attorneys legal fee, although a 
court may permit a deduction for the fee initial attorney 
would have charged where the interests of justice so 
dictate; there is no reason to relax the rule here, and 
plaintiff's damages for the loss of a property-damage 
claim are to be undiminished by defendant’s fee. 
Appellate Division; Strauss v. Fost 849 


AUTO ARBITRATION 

Here, where counsel mailed a notice demanding a trial 
de novo 24 days after the filing of the automobile 
arbitration award, its failure to reach the civil case 
manager, only 15 miles away, until eight days later was 
“extraordinary” under Mazakas v. Wray; the 30-day 
limit for filing in R. 4:21A-6(b)(1) is relaxed and the 
notice is deemed filed nunc pro tunc. Law Division: 
DeRosa v. Donohue et al 70 


ee 
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Judicial review of statutory automobile arbitration is 
not as limited as it is in arbitration generally, since 
N.J.S.A. 39:6A-31 permits a court to modify or vacate an 
auto award for an “error of law”; it is not clear here 
whether the arbitrators erroneously applied a seat-belt 
law not yet in force to reduce plaintiff's awards, or 
properly found from satisfactory evidence that their 
failure to use available seat belts had contributed to 
their injuries, and the matter is remanded for a 
supplemented decision. Law Division; Sandoz v. 
I 8 ried 2 ie Sais uty aun srk caer eens tiene 589 


The 30-day period for filing for de novo following an auto 
arbitration is not jurisdictional and can be waived 
(Cotter v. Dodd and Cuccurullo v. Meskin are expressly 
overruled); plaintiff's motion being filed one day late 
(although mailed in time) constitutes a Mazukas v. 
Wray “extraordinary circumstance” and the case is 
returned to the trial calendar. Appellate Division; 
Gerzsenyi v. Richardson et al. ..................-- 478 


BAIL 

Double jeopardy. Sentencing. Where a defendant has 
been unable to post bail, or has had bail revoked prior to 
sentencing, a stay of the sentence to permit the state to 
appeal it requires the judge to set bail immediately after 
imposing the sentence; bail was not set until 13 days 
later here and the state’s appeal, although filed within 
the ten days required by N.J.S.A 2C:44-1f(2), must be 
dismissed because jeopardy attached when defendants 
had partially executed their sentence before bail was 
established; a proper denial of bail under the R. 2:9-4 
standard may be in serious conflict with an effective 
stay of sentence pursuant to R. 2:9-3(d), and it is 
recommended that the Criminal Practice Committee 
study the problem. Appellate Division; wanes” = 
BANKRUPTCY 

Foreclosure. The chapter 13 bankruptcy petition filed by 
defendant-mortgagor after the forclosure sale but before 
delivery of the deed did not constitute and “objection” 
pursuant to R4:65-5 and the deed delivered to the 
third-party buyer is valid. Chancery Division; Union 
County Savings Bank v. Johnson ................ 196 
Matrimonal Law. Since defendant filed for bankruptcy 
after plaintiff filed for divorce, and subsequently 
purchased (with his statutory exemption) his own life 
estate and survivorship interest in the marital residence 
from his trustee in bankruptcy, that interest is not 
subject to equitable distribution; although the property 
defendant has titled in his own name is not subject to 
distribution as a result of 11 USC Section 522, because 
that would deprive him of the “fresh start” a discharge 
in bankruptcy contemplates, the court can and must 
take that property into consideration in effecting an 
equitable distribution. Chancery Division; Schell v. 
RR RA ip A RR i bap Mli hath oo BERG EA S 5 253 


BILLS OF LADING 

Interstate Commerce. Although the cases may seem to 
dictate an unpleasant result, the law is clear: a carrier 
cannot waive a rule that is part of its published tariffs 
with respect to intestate shipments; this carrier, which 
acted negligently in accepting an uncollectible check 
from a consignee, must be granted summary judgment 
in this suit by the consignor because the consignor’s bill 
of lading did not conform to the tariff rule that governs 
C.O.D. shipments. Appellate Division; United Video 
Buyers Ann’n v. North Penn Transfer, Inc. ....... 621 


BREATHALYZERS 

Enhanced penalties for a subsequent offender upon a 
conviction uder N.J.S.A. 39:4-50.4a for refusing to 
submit to a breathalyzer test were properly imposed 
here, where defendant’s prior conviction for refusing 
was obtained in 1976 under 39:4-50.4. The transfer of 
jurisdiction over refusal cases fromthe DMV to the 
historically civil character of the proceedings, which 








BREATHALYZERS (cont.) 


require only a preponderance-of the evidence standard 
for conviction. Appellate Division; State v. 
Fahrer 737 


As Gately recently ruled, where a defendant is charged 
with having refused to submit to a breathlyzer test the 
State must prove beyond a reasonable doubt that he was 
operating a motor vehicle when allegedly intoxicated. 
Appellate Division; State v. Wright ............... 194 
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Constitutional Law. Neither the right to counsel nor the 
due process clause confers a right to consult with 
counsel before deciding whether to comply with the legal 
obligation to submit to a breath test (quaere whether an 
attorney ethically could advise a client to violate the 
implied consent law to gain a strategic advantage in 
defending against a charge of drunk driving). Appellate 
Division; State v. DeLorenzo ...................4: 408 


CABLEVISION 

Jurisdiction. The Law Division lacks jurisdiction either 
to entertain defendant’s contention that plaintiff's 
should prosecute its access claim by way of a condemna- 
tion action or to hear defendant’s challenge to the Board 
of Public Utilities’ regulation setting $1.00 as compensa- 
tion to landlords for cable TV access; the mere presence 
of constitutional implications does not abrogate the 
exhaustion requirement, and the Appellate Division is 
the exclusive forum for determining whether the BPU 
has exceeded its authority. Law Division; Ocean 
Cablevision Accos. v. Hovbilt, Inc. ............... 446 


CHECKS 
Interest. Interest on the judgment awarded the holder in 
due course of a check on which the maker issued a stop 
order runs fromthe date the check was presented to and 
returned by the bank on which it was drawn. Appellate 
Division; North Avenue East Check Cashing v. Aluf 
Plastics, Inc., et al 740 


CDS 

A violation of N.J.S.A.24-21-19(a) does not requirea 
commercial sale; “distribute” simply means “deliver,” 
and the judge who accepted the plea of guilty of 
possessing marijuana with intent to distribute was not 
unreasonable when he concluded that defendant’s 
possession of 34 plants weighing 60 lbs., in light of his 
admission that he would share with guests, would 
probably result in delivery of some marijuana to others 
for their use. 


Sentencing. In light of the clear legislative intent that 
N.J.S.A. 2C:43-6b apply to Title 24 offenses, and 
defendant’s knowledge when he pleaded guilty to four 
counts of distributing cocaine that he would be subject to 
a parole ineligibility term of up to one half of his 
sentence, his facial constitutional challenge based on 
the alleged vagueness of 2C:43-6b must fail. Appellate 
Division; State v Reevey 774 


eee eter eee eee sees eeeeeeeeeeseee 
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cays biwkcenemausnues 820 


CHOICE OF LAW 

Gambling. Nevada law applies here and, since defend- 
ant’s gambling debts are not enforceable in Nevada, 
where they arose (even though gambling is legalized 
there), they are unenforceable in New Jersey. Law 
Division; Nat’] Recovery Systems v. Feltman...... 448 


In light of the dispute concerning whether plaintiff's 
cause of action arose in Florida, where he first manifested 
symptoms of the asbestos related condition, or in New 
York, where it was first diagnosed and where he had 
been exposed to asbestos during World War II, but 
cannot be authoritatively decided that Florida would 
borrow New York’s statute of limitations and bar this 
suit (brought in good faith while plaintiff was being 
treated in New Jersey) so dismissal without prejudice 
should have been allowed; this claim can be asserted in 
Florida in conjunction with the action pending there, 
thus deferring to the Florida courts on the issue as a 
matter of comity. Appellate Division; Seckular v. 
I a 65 adie no saad Rb edd SOR RO oa Pe otaane 


Interspousal Immunity. The governmental interests of 
Florida, which (unlike New Jersey) adhers to the 
doctrine of interspousal immunity in personal injury 
actions, are dominant and its law governs here where a 
couple domiciled in Florida had a car accident in N.J. 
while the wife was driving; the Appelate Division 
correctly granted the wife’s motion for summary 
judgment in the injured husband’s action against her. 
Supreme Court; Veazey v. Doremus et al. ......... 225 


EN SEC COPE PAILS EP 


CIVIL PROCEDURE 

‘Discovery. Medical Malpractice. There is no requirement 
that all facts must be developed through discovery and, 
in complex cases such as a medical malpractice action, 
relying on facts developed at discovery as consituting 
all the relevant facts may lead to an inaccurate factual 
assessment; a summary judgment is an extraordinary 
measure particulary when the cause of action rests on 
expert sper and the trial court’s decision to 
preclude plaintiff's medical expert’s testimony, based 
soley on his deposition taken by defense counsel, and the 
resulting dismissal of the complaint was error. Appellate 
oe a Hearon v. Burdette Tomlin Memorial — 
et 
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Judgment notwithstanding the jury’s verdict of $10,000 
for plaintiff was inappropriate here because the jury 
could reasonably find that probable cause did not exist 
for plaintiff's arrest and incarceration on a complaint 
that was subsequently dismissed by the county procsec- 
utor; however, the city police detective’s behavior 
was not tested by the “objective reasonableness” 
standard the U.S. Supreme Court outlined (after the trial 
in this case) in Malley v. Briggs for the qualified 
immunity accorded law enforcement offices, so a new 
trial is required. Appellate Division: Kirk v. Newark et 
622 


“Otherwise responsible” was not sufficient, even under 
a liberal construction of Viviano, to satisfy the require- 
ment of R. 4:26-4 that a fictitious-name designation have 
“‘an appropriate description” sufficient to identify a 
defendant sought to be added after the statute of 
limitations has run, and the trial court’s dismissal of 
plaintiff's application is affirmed. Appellate Division; 
Rutkowski v. Liberty Mutual Ins. Co.et al.......... 41 


Self Incrimination. Appellant did not make a blanket 
waiver of the privilege against self-crimination when, 
counselled, he voluntarily filed affidavits in this civil 
action resisting the Bureau of Securities’ request for 
interim injunctive relief (barring him as a broker and 
freezing his assets) before he learned of the criminal 
investigation into his company’s affairs (which he had 
good reason to expect), but neither is he completely 
relieved of the duty to testify; his affidavit testimony is 
no different from live testimony in open court, and he 
gave up his privilege to the extent to those disclosures 
and the need for effective cross-examination about 
them. Appellate Division; State, et al v. Kobrin Securities, 
Inc., et al 865 


SOC HN ee Uae ast shave aha evaigns ads Ser Sie ce Gata 


CIVIL RIGHTS 

Municipal Land Use. As a matter of law, the developer 
could suffer no violation of any constitutional right by 
reason of delay in approving its site plan (and, in any 
event, the planning board did not, as a matter of fact, 
unreasonably delay consideration of plaintiff's plan); 
public officials are not liable under 42 U.S.C.A. Section 
1983 merely for erroneously exercising power under 
state law remediable under state law. 

—Persons serving on planning boards must have 
absolute immunity from Section 1983 claims so that 
they are independant in carrying out their quasi-judicial 
decision-making functions (even if defendants had only 
qualified immunity, the judgments against them would 
still be reversed here). Appellate Division; Anastasio et 
al v. West Orange Planning Bd. et al.............. 293 


CIVIL SERVICE 

Although not favored against a public body, estoppel is 
nolonger simply a matter of dictum in a civil service case 
since the observation in Omrod is followed here, where 
appellant served satisfatorily as a provisional employee 
in a classified positions for almost four years, during 
which time the promised competitive examination 
(which should have been held within four months) was 
never given; respondents are equitably estopped from 
returing him to his former permanent title at its lower 
salary before giving him the opportunity to qualify, asa 
permanent employee in the higher-paying job. Appellate 
Division; O’Malley v. Department of Energy ...... 609 


COLLATERAL ESTOPPEL 

Hospitals. The trial court properly determined that 
when a hospital terminates a physician’s medical staff 
membership the Garrow standard contemplates a 
hearing, the record of which is to be judicially reviewed 
to ascertain if there was sufficient reliable evidence 
(even though hearsay) to justify the result; since this 
result of the hospital’s board of trustees was reached in a 
proper evidence, it is given preclusive effect, and 
plaintiff is collaterally estopped from relitigating, in 
malicious interference and antitrust claims, the justifi- 
ability and lawfulness of the termination of her medical 
staffmembership. Appellate Division; Zoneraich v. 
Overton Tloemital 66 Gh... . 0 cece ce ccccsecasccsces 584 


COMMITMENTS 


Case managers should follow the procedural guidelines 
set forth here to protect the due process rights of patients 
who have been conditionally discharged after a civil 
commitment, and to assure uniform handling of alleged 
violations of the conditions of discharge; B.H.’s summary 
recommitment after she failed to take her medication 
was procedurally flawed in that it was not by court 
review (which can be by telephone if necessary in an 
emergency), but the test of dangerousness to self was 
met and her subsequent conditional discharge will not 
be changed to an unconditional discharge, although the 
Public Advocate’s motion for a review after 90 days 


eee eee eee ee eee eee ee eeeeeeeeeeeeeeeeeee EEE EE EES 


It was not appropriate to evaluate this mentally ill 
hospital patient as she appeared under heavy medication 
and restraints and to determine that commitment was 
not warranted because she could be so managed; the 
judgment denying the general hospital’s application for 
her involuntary commitment to a psychiatric hospital 
misapplied the applicable law in following the flawed 
opinion of the Division of Mental Health’s chief 


psychiatrist that “dangerous to self or others” means 
“suicidal or homicidal” and, since there would bea 
substantial risk of serious harm if this physically 
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combative, brain-damaged patient were at large in the 
general population, a judgment of involuntary com- 
mitment is ordered. Since this patient qualifies for 
commitment without regard to the fact that she has 
AIDS and a bleeding skin condition, the vexing question 
of whether a mentally ill person should be committed 
because of her inability to appreciate the dangers to 
which otherwise non-dangerous contact with her would 
expose others need not be dealt with here. Appellate 
NG MII Ie 6:45-6:00 bee's aay ba0edeaceeases 822 


The Krol standard (likely to pose a danger to oneself, 
others or property by reason of mental illness) was not 
met here, and In re S.L. specifically holds that an 
inability to care for oneself does not justify an involun- 
tary commitment, but the case of this 77-year-old 
schizophrenic with heart disease who has been commit- 
ted since 1927, cannot communicate and needs 24-hour 
care demontrates the desirability of expanding the 
standards, consistent with the recommendations of the 
Supreme Court Task Force on Mental Commitments, 
and the Public Advocate’s request that he be “discharged 
pending placement” will not be granted without a 
further hearing; he has a right to remain committed to 
the care that made his survival possible for 60 years if 
the circumstances warrant. 

—In re S.L., despite its high purpose and great achieve- 
ment, did not solve all of the problems and did not 
provide a standard for differentiating between those 
whose infirmities cause them to be “simply” incapable 
of living independently and those whose infirmities also 
have an impact on the public welfare, so it must be 
determined on a case-by-case basis; it may well be thata 
finding of a danger to the public, from children’s 
witnessing this 77 year old schizophrenic patient’s 
peg mastubation, is not only possible but warranted 

ere. 

—It is well enough for In re S.L. to suggest that those 
who are “simply incapable of living independently “ 
have recurse in the appointment of a guardian, but it 
does not say who makes the application for someone like 
this 77-year-old who cannot communicate; imposing 
that responsibility on an assigned public advocate may 
be building in conflicts of interest and ethical problems. 
Appellate Division; In reS.D. .................... 667 


Although the reviewing judge did not err in concluding 
that the commitment of appellant (who was found not 
guilty of murder, aggravated assault, aggravated arson 
and unlawful possession of an weapon by reason of 
insanity in 1982) should be continued, the question of an 
appropriate treatment plan should not await a possible. 
rehearing, and the matter is remanded for prompt 
resolution. Appellate Division; In re J.LJ......... 305 


COMPARATIVE NEGLIGENCE 

Dog Bite Statute. The Comparative Negligence Act 
applies to the strict liability imposed by N.J.S.A. 4:19-16; 
since plaintiff's touching the irritation on the ear of her 
neighbors’ dog (which had never bitten anyone before 
and which she had agreed to feed while they were away) 
was nothing more than mere negligence, which is not a 
defense in a strict liability action, her motion for 
summary judgment on liability for the dog bite is 
granted. Law Division; Budai v. Teague .......... 252 
Landlord and Tenant. The owner of the apartment 
building and its managing agent were vicariously liable 
for the negligent acts of the settling tortfeasors, 
contractors who maintained the elevator that caused 
the death of plaintiffs’ decedent, and if their liability 
rested solely on that theory they would be entitled to 
reduce the damages awarded against them by the 
amount of the settlement; however, the jury found the 
owner and agent independently negligent in that they 
should have known of the settling tortfessors’ failure to 
install a toe guard, so the trial judge properly applied the 
Comparative Negligence Act to reduce the damages in 
accordance with the percentage of fault they jury 
ascribed to the settling tortfeasors. Appeallate Division; 
DeLosSantos v. Saddlehill, Inc. et al.............. 480 


CONDEMNATION 

The tenant may introduce evidence at trial to show that 
the presence of high-quality sand in place enhances the 
value of the condemned property, but it may not extend 
the capitalization method of valuation to this mineral 
lease or present evidence of consequential damages 
based on future damage to its business; in cases such as 
this, involving untouched mineral reserves the best 
method of measuring compensation for the sand 
remains the traditional enhancement method. Law 
Division; DEP V. Whitehead Bros. Co., Inc. ....... 167 


The necessity for the condemnor to obtain some form of 
subsequent governmental approval or to fulfill a 
subsequent condition is not a defense to a condemnation 
action. Law Division; N.J. Comm’r of Transportation v. 


Be SOOO: BNO. OR GI oc vccccccccccvcedcaershace 167 
CONDOMINIUMS 
Freeze Act. Taxes. See Appeals. ................... 42 


Retroactivity. Since these condominium units were 
purchased for investment, not residence, and the 
tenants benefitting from the Senior Citizens and 
Disabled Protected Tenancy Act are within the class 
contemplated by the Legislature, the trial court properly 
applied the act’s protected-tenancy period (40 years from 
the date of conversion) retroactively under N.J.S.A. 
2A:18-61.11(d), which is constitutional and provides 
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CONDOMINIUMS (cont.) 


sufficient guidance for that exercise of discretion; 
affirmed for the reasons expressed in the Appellate 
division opinion. Supreme Court; Edgewater Investment 
Assoc. v. Borough of Edgewater et al 225 


Under N.J.S.A. 2A:18-61.11, when the one-year stay 
period without the landlord’s alleging that comparable 
housing had been offered or compensation provided, the 
automatic one-year stay renewal took effect. Law 
Division: Special Civil Part; Pyramid Investments v. 
aetna anv olin h ws encase dieenexeesureead 281 


CONFLICTS OF LAW (See Choice of Law) 


CONFLICTS OF INTEREST 

Municipal Land Use. Where members of a board of 
adjustment must disqualify themselves in a matter 
because of a conflict of interest (here, belonging to a 
church that seeks a use variance) the disqualification is 
absolute, consent by the objectors was not a legally 
effective waiver, and the affirmance of the grant is 
reversed. Appellate Division; McVoy et al v. Montclair 
Bd. of Adjustment et al 


CONSORTIUM 

Since the plaintiffs were engaged to be married at the 
time of the injury to the wife-to-be allegedly caused by 
defendants’negligence, and did in fact marry shortly 
thereafter, the newlywed husband’s per quod claim will 
. be dismissed. Law Division; Stahl v. Nugent et 
eee idle SHENe ale Pee favere A esl a biatite Ae ie eles orertecetces eer 668 


CONSTITUTIONAL LAW (See also Interstate 
Commerce, Religion, Right to Counsel, Right of 
— Search and Seizure, and Self-Incrimina- 
tion 

See Breathalyzers 


CONSUMER FRAUD 

Although certain practices, unlawful in the sale of 
personal goods to an individual, might not be held 
unlawful ion a transaction between particular business 
entities, the Consumer Fraud Act applies to all sales of 
merchandise without regard to its intended use or the 
nature of the buyer. Appellate Division; Hundred East 
Credit Corp. v. Eric Schuster Corp. et al 


CONSUMER FRAUD FRANCHISES 

A franchise or business venture is ‘‘merchandise’”’ 
within the intendment of the Consumer Fraud Act, and 
defendant’s failure to comply with the FTC’s disclosure 
rule in the sale of the limousine-driver franchise to 
plaintiff constitutes a per se deceptive or unconsionable 
commercial act or practice (regardless of its motives) in 
violation of N.J.S.A.56:8-2. Law Division; Morgan v. Air 
Brook Limousine, Inc 16 


CONTEMPT 

Criminal Procedure. See Attorneys 

An order adjudicating in contempt one who failed to 
comply with an order to testify at depositons may not be 
issued under the court’s inherent powers if the procedures 
set forth in (depending on the circumstances) R. 1:10-1 or 
2 are not followed. Appellate Division; Canino et al v. 
D.R.C. Co. et al 


Jurisdiction. Where a trial court’s jurisdiction is invalid 
but is assumed because of a misrepresentation by the 
defendant (here, that he was an adult) and intervening 
contempt conviction (here, for violating a bail order) is 
valid because the court’s orders must be obeyed until 
jurisdiction of the underlying criminal proceedings 
(here, for burglary and larceny) is determined; also, 
since a criminal contempt proceeding (unlike civil 
contempt, or “enforcement of litigant’s rights’’) is 
independent of the cause of action out of which the 
alleged contempt arose and defendant was 18 when he 
jumped bail, the court had jurisdiction over him and his 
conviction for contempt is valid. Appellate Division: 
State v. Roberts 


CONTRACTS 

Nothing in this contract contemplates performance of 
the work only by defendant’s expert sheet-metal worker 
who became foreseeably incapacited because of his 
diabetes, nor do the circumstances demonstrate that 
restoring the neon sign was so personal, calling for a 
peculiar skill or special exercise of discretion, as to make 
it non-delegable, and the impossibility of performance 
defense will not prevail here; plaintiff is entitled to the 
difference between the contract price and the amount he 
had to pay another sign company. Law Division; Seitz v. 
Mark-O-Lite Sign Contractors, Inc. ............... 483 


CORPORATE MERGERS 

Juries. Since it is created by statute, there is no right toa 
jury trial in an N.J.S.A. 14A:11-7(1) proceeding to 
determine the fair value of the shares of one who 
dissents from a plan of corporate merger. Law Division; 
N.J.Sports and Exposition Auth. v. DelTufo 


COUNTIES 

The statutory scheme reflects an intent to insulate 
county colleges from party politics, and the selection of 
nominating personnel by one individual is not at all 
“substantial compliance” with N.J.S.A. 18A:64A-8, 
which requires the appointing authority of the county to 


establish a trustee search committee.—Conflicts of 
Interest. An employee of the county college who is a 
member of the county board of freeholders is disqualified 
from voting for the appointment of any county college 
trustee. Appellate Division.; Taylor v. Salem County Bd. 
of Chosen Freeholders 66 


Elections. N.J.S.A. 19:45-4 requires the board of 
freeholders to accept the election board’s certified 
budget without modification and to appropriate funds 
accordingly, unless it successfully challenges the 
budget in the Law Division. Law Division; Trainor v. 
Burlington Cty. Freeholders. ..................... 447 


Pensions. N.J.S.A. 40A:10-23, which requires that 
payment of costs of health-care coverage for county 
retirees be uniform, does not permit limiting such 
benefits to retired employees of the former Division of 
Welfare. Appellate Division; Gauer v. Essex Cty Div. of 
RRR RIE RRS MES NE POR TTA a rg TR 518 


CREDITORS’ RIGHTS 

Limitations of Actions.Where, as here, an equipment 
lessor has the option to invoke the acceleration of all 
outstanding payments upon default, the statute of 
limitations should not run from each default on an 
installment with a manifestation of intent by the lessor 
that the maturity of later installments will be accelerated; 
it would be inappropriate to permit a defaulting lessee to 
benefit from an acceleration provision intended as a 
safeguard for the lessor, and this suit is timely as to two 
of the three lease agreements signed by defendants since 
it was filed within six years of their maturation dates. 
~<igel Division; FDIC v. Valencia Pork Store Inc. et 
a 


Estates. The creditors of this estate whose claims were 
“deemed allowed” by the executors acquired a vested 
right in equal distribution with judgment creditors 
under N.J.S.A.3A:2A-47 that survived its repeal by 
3B:22-2 (which gives priority to judgment creditors). 
—Interest. Creditors whose claims were “deemed allowed” 
are equitably entitled to interest along with judgment 
creditors and creditors entitled to interest pursuant to 
contract, since there was nothing further that they had 
to do to establish they claims and they were equally 
deprived of the use of their money. Law Division; In re 
Kolker 5. 


CRIMINAL LAW 
See Insurance 


CRIMINAL PROCEDURE 

Although the trial court erred in not granting defendant’s 
motion for severance because, as State v. Haskell held, R 
3:15-2(a) does not make any exceptions for interlocking 
confessions, the conviction for armed robbery will not he 
disturbed since neither the State nor the co-defendant 
introduced at trial any extra-judicial statements 
implicating defendant. Appellate Division; State v. 


Contempt. See Attorneys. .................000eee 698 


Inferences. Since no Carter hearing had been held, the 
State should not have implied that an adverse inference 
be drawn from defendant’s failure to call any alleged 
witnesses to corroborate his testimony that he had 
bought, not stolen, the victim’s watch (within 40 
minutes of the violent robbery); however, since the jury 
could fairly have drawn the inference here, concluding 
that defendant’s failure to pursue his claimed leads was 
evidence that there were no such witnesses, the error 
was harmless. Appellate Division; State v. 
McBride 


Physician Privilege. The jury in defendant’s trial for 
murder will have, as part of the State’s case her 
statement to the police, including the exculpatory 
information that she killed her husband because she 
was tired of his physical and emotional abuse, and that 
information will be a factor in her defense because of its 
tendency to support a conviction of a lesser degree of 
homicide; if she so testifies at trial, N.J.S.A.2A:84A-22.4 
would withdraw the patient-physician privilege, and it 
would be fundamentally unfair not to give the State 
access before trial to the hospital records that would 
tend to corroborate or refute incidents of abuse. 
Appellate Division; State v. Alston 


The defect in the grant jury proceeding, where the victim 
of the aggravated assault was improperly used by the 
State as interpreter for the eyewitness, is of no avail to 
defendant because he did not object (through new 
counsel) until after he was found guilty; under U.S. v. 
Mechanick, an error in grand jury proceedings connected 
with the charging decision is rendered harmless by a 
‘ited guilty verdict. Appellate Division; ete nl 


Under N.J.S.A. 2C:4-2, if the trial judge (not the jury) is 
persuaded, at a Rule 8 hearing, by a preponderance of 
the evidence that a defendant suffered from a mental 
disease or defect that would negate a state of mind that 
is an element of the offense charged, that evidence is 
then admissible, and the State must overcome it at trial 
beyond a reasonable doubt; here, the evidence falls far 
short, and the trial judge did not err in refusing to submit 





the defense of “diminished capacity” to the jury. 
Appellate Division; State v. Breakiron 440 





DAMAGES (See also Punitive Damages) 

The contract provision excluding consequential damages 
is inextricably tied here to the provision limiting the 
buyer’s remedy to repair or replacement because the 
manufacturer/seller failed to repair the machine 


6 | adequately; the substantial loss suffered by the buyer 


was outside the scope of the parties’ agreement and the 
jury award of damages against the seller for breach of 
contract will not be disturbed. Appellate Division; 
Kearney & Trecker Corp. v. Master Engraving “Ss 
Instructions. Future pecuniary losses should be dis- 
counted to present value (which may reduce the 
currently perceived need to limit noneconomic recoveries 
by statutory ceilings), and juries should always be 
instructed on the general principles applicable to the 
present value of future losses; in the absence of any 
expert testimony to assist the jury, and where a 
time-unit argument has been made as to the calucation 
of unliquidated damages, using the life-expectancy 
table, the instructions should include both an “inflation” 
charge and a “present value” charge (with the applicable 
present value of the $1.00 figure in Appendix I of the 
Rules of Court). 

—Although it is impossible to know with certainty what 
future inflation and investment returns will be, the 
evidence is clear that there is a time value of money 
reflecting a “real return,” so that the “‘total offset”’ 
theory is economically debatable and should not be 
adopted in New Jersey as a rule of law. 

—With the magnitude of damages sought in this case 
(over a million dollars) the trial court should instruct the 
jury (although no request was made) that an award of 
damages would be free of federal and New Jersey 
income taxes. Prejudgment interest. It is recommended 
that the suggestion in Pfeiffer be followed, and the entire 
stream of pain and suffering be discounted back to the 
date of injury before prejudgment interest is added 
thereto; alternatively, the jury might be requested to 
separately report the components of a lump sum verdict 
to permit a proper application of the prejudgment 
interest rule. Appellate Division; Friedman v. C&S 
Service et al 


Realtors. Defendant eventually sold his property to one 
who had inquired about it while the exclusive sale 
agreement with plaintiff was in effect, and the appro- 
priate measure of damages for his breach of the term 
requiring that he refer all such inquiries to the listing 
broker, which was part and parcel of the agreement, is 
the commission (here, $50,000) stipulated in that 
agreement. Law Division; The Kislak Co. Inc. v. 
Geldzahler 


DEATH BY AUTO 

The death of a victim caused by reckless driving may be 
prosecuted only under N.J.S.A. 2C:11-5, the death-by-auto 
statute, and the indictment against defendant for 
manslaughter is dismissed. Supreme Court; State v. 
| DLL OT ARS SS i Ee a ee eRe Beis A ik i 552 


DEATH PENALTY 

The process by which a jury is selected is either 
impartial or it is not whether the matter is viewed from a 
state or federal perspective, and Lockhart v. McCree, in 
which the U.S.Ssupreme Court rejected the contention 
that death qualifying a right to an impartial jury, 
should be followed in New Jersey. Appellate Division; 
State v. Cohen 6 


DEFAMATION 

The published statements of pure opinion (by both the 
media and non-media defendants) about the bottled 
drinking water sold by plaintiff are absolutely privileged 
and, since nothing in the record creates a genuine issue 
that any defendant knew the two statements of fact 
about this matter of legitimate public concern, which are 
accorded a qualified privilege as a matter of common 
law to be false or entertained any serious doubts about 
their truth, summary judgment (which is particularly 
well suited for determining libel actions, the fear of 
which can inhibit comment on matters of public 
concern) for defendants is affirmed. Supreme Court, 
Dairy Stores, Inc. v. Sentinel Publishing Co., Inc. et 


When a private person with sufficient experience, 
understanding and knowledge enters into a personal 
transaction or conducts his personal affairs in a manner 
that one in his position would reasonably expect 
implicates a legitimate public interest, with an attendant 
risk of publicity, defamatory speech that focuses on that 
public interest will not be actionable under principles of 
common law unless it has been published with actual 
malice; plaintiff who after his retirement obtained a 
large loan from the bank he had founded and led for 20 
years, must prove that defendants knew that the 
defamatory articles were false or published them in 
reckless disregard of their truth or falsity. Supreme 
Court; Sisler et al v. Gannett Co., Inc.,............ 657 


DISABILITY BENEFITS 

Refunds.N.J.S.A. 43:21-16’s for any other reason applies 
to unemployment compensation, not to disability 
benefits; 43:24-55 only requires a refund of overpayments 
received by reason of false statements or misrepresenta- 
tions and, since appellant has been held ineligible 
because he was being treated by a psychologist, which is 
not one of the professions enumerated in 43:21-39(d), and 
there was no misrepresentation, he is not obligated to 
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DISABILITY BENEFITS (cont.) 


repay benefits erroneously paid to him. Law Division; 
Johnson v. Schneider et al 699 


DISCOVERY 

Grand Juries. In these wrongful-death actions arising 
out of the Great Adventure ‘‘haunted house’”’ fire, 
plaintiffs’ need, balanced against the five Doliner 
reasons for maintaining grand jury secrecy, was 
properly found to warrant disclosure of the voluminous 
grand jury material (which could hardly be duplicated 
now) that was turned over to the corporate defendants in 
the criminal proceeding in which they were acquitted; 
however, appropriate orders should protect the privacy 
of grand jury witnesses to the maximum extent consistent 
with plaintiffs’ discovery and trial needs. Appellate 
Division; Caiazza et al v. Bally Manufacturing, -~ = 


See Attorney General 


Medical Malpractice. See Civil Procedure 


DISCRIMINATION 

Tort Claims Act. Plaintiff's claim that the township 
inflicted personal and monetary injuries on her through 
sexual harassment and invidious discrimination falls 
within the expansive Tort Claims Act Definition of 
“injury” and is governed by that act, not by the six-year 
statute of limitations for contracts; Leese v. Doe 
distinguished. Appellate Division; Healey v. Dover ¥ 
Tort Claims Act. The notice provisions of the Tort 
Claims Act do not apply to plaintiff's claims against her 
public employer for violations of the Law Against 
Discrimination and the federal Civil Rights Act. 
Appellate Division; Fuchilla v. Layman et al 


DOG-BITE STATUTE 
See Comparative Negligence 


Landlord And Tenant. The private, residential landlord’s 
responsibility to exercise reasonable care in the mainte- 
nance of common areas (here, of a two-family house) 
under their control encompasses a duty owed to their 
tenant’s invitees to prevent injury from a vicious animal 
kept on such premises with their knowledge; the 
out-of-state landlords should not have been granted 
summary judgment here, where the invitee of one of 
their tenants was bitten by the dog of the other tenant in 
the common backyard. Appellate Division; Linebaugh 
v. Hyndman et al 864 


DOT 
See Municipalities 


DOUBLE JEOPARDY 

RICO. Defendants could be convicted and punished in 
federal court for both the substantive Racketeer-Influ- 
enced and Corrupt Organizations Act violations and the 
predicate acts (here, various bank robberies), and there 
is no reason why they could not be convicted of the 
substantive RICO violation in federal court and then 
convicted of a different bank robbery (and resulting 
murder) in state court; their motions to dismiss on 
grounds of double jeopardy were properly denied. 
Appellate Division; State v. Cooper etc. ........... 413 


Sentencing. See Bail 


The federal standard in Kennedy, which limits double 
jeopardy after a defendant has successfully moved for a 
mistrial to those cases in which the conduct giving rise 
to his motion was intended to provoke him into making 
it, applies in New Jersey (as Andrial held); the denial of 
defendant’s motion to dismiss on double jeopardy 
grounds was proper here because the prosecutor did not 
intentionally goad him into moving for a mistrial. 
Appellate Division; State v. DeMarco. ............ 476 


DRUGS 
Products liability. See Evidence 


DRUNK DRIVING (See also Breathalyzers) 

Municipal Courts. Where, as here, there are proofs of 
guilt of drunk driving with and without breathalyzer 
readings (the alternative bases provided by N.J.S.A. 
39:4-50) the municipal court judge should make findings 
and conclusions on both bases; although that was not 
done here, there was sufficient credible evidence for the 
Law Division judge to properly determine guilt on both 
bases after the trial de novo on the record. Appellate 
Division; State v. Sisti 166 


Although, under both N.J.S.A. 39:5-30.1 and 39:5D-4, the 
DMV director may impose either the penalty of New 
Jersey or that of the foreign state where a N.J. licensee 
has been convicted of a drunk-driving offense, he has 
not abused his discretion by uniformly imposing the 
penalties of N.J. and he was not required to consider this 
case, where respondent was allowed occupational 
driving privileges by the Ohio court, on its merits before 
refusing such privileges during respondent’s six-month 
reciprocity suspension. Supreme Court: Div. of Motor 
Vehicles v. Egan 226 


Defendant’s New York conviction for drunken driving, 
entered before this second New Jersey offense occurred, 
could be considered a prior violation for purposes of 
sentencing under N.J.S.A. 39:4-50; however, since he 
was not advised that he was facing a mandatory 








custodial termas a third offfender, his plea of guilty 
cannot be deemed “knowing” and is vacated. Appellate 
Division; State v. Regan 


EDUCATION 
Aids. See Administrative Procedure 


Limitation of Actions. The fact that the teacher’s 
one-step reduction on the salary guide (a unilateral 
attempt by someone, but apparently not an official act of 
the board of education, to correct an alleged three-year-old 
error) did not occur at the outset of a new school year as 
in North Plainfield but after both parties had undertaken 
performance of their contract for 1983-84 removes this 
case from the principles established in North Plainfield; 
receipt of a salary check for less of an increase than one 
anticipates cannot provide notice under N.J.A.C. 
6:24-1.2, and it was not until the assistant superintendent 
rejected petitioner’s position that a dispute or controversy 
came into being here, making his appeal within 90 days 
ed Appellate Division; Stockton v. Trenton Bd. of 
E 


Public Employment. A beginning teacher’s placement 
on the salary scale is negotiable and where (as here) 
there is a collective negotiations representative N.J.S.A. 
34:13A-5.3 et seq., not 18A:29-9, governs; that arbitration 
on the question is nonbinding did not convert this 
dispute, where primary jurisdiction is in the courts, into 
a school law dispute subject to the Commissioner’s 
primary jurisdiction. Appellate Division; Belleville 
Education Ass’n v. Belleville Bd. of Ed 


The regional day schools for the handicapped operated 
by the State Dept. of Education are autonomous entities, 
and petitioner’s claim to tenure is limited to available 
positions in the institution in which she was employed 
until her position was terminated for budgetary reasons; 
her claim for system-wide tenure has no statutory 
 eaeiee Appellate Division; O’Toole v. Forestal et 
8 


Veterans. The board of education could advance 
petitioners only a half step on its salary schedule for 
every year of military service if that is the same credit 
given for teaching experience and petitioners were still 
paid more in the adjustment year than the minimum 
required by the statutory schedule (on which one year of 
teaching experience entitles a teacher to advance a full 
step); Lavin is not to the contrary. Appellate Division; 
Cape May Cty. Vocational-Technical Ed. Ass’n v. Cape 
May Cty. Vocational-Technical Bd. of Ed. ........ 517 


To comply with the requirement of N.J.S.A. 10:4-14 that 
minutes of its meetings be “promptly available to the 
public,” the board of eduction must make its minutes 
available within two weeks after any regular meeting if 
successive meetings involving the same subject matter 
are held at intervals shorter than two weeks, the board 
shall make the minutes of the earlier meeting available 
in advance of the later one. Law Division; Matawan 
Regional Teachers Ass’n v. Matawan-Aberdeen Regional 
I iii htt sain CCR EN eee ee 628 


The State Board of Education has the authority to order 
the teacher who had received both salary and retirement 
benefits for the same period of time to reimburse the 
local board of education; to require the filing of a 
separate Law Division action would be pointless and 
pecetal. Appellate Division; O’Toole v. Ramsey Bd. of 


Limitations of Actions. This case is similar to North 
Plainfield (and distinguishable from Lavin), and the 
90-day time limit of N.J.A.C. 6:24-1.2 applies to appel- 
lant’s claim arising out of an alleged violation of his 
statutory tenure rights; however, this matter is remanded 
to consider his authority to relax the 90-day rule under 
N.J.A.C. 6:24-1.19 (which was not amended until after 
this controversy was before him). Appellate Division; 
Polaha v. Buena Regional School District 8 


ELECTIONS 

Since the absentee ballots certifying that the incapaci- 
tated voters had been assisted by candidates were cast 
in a local election, N.J.S.A.19:57-23, which prohibits a 
candidate from providing such assistance, is not 
affected by the federal Voting Rights Act provision that 
does not prohibit it and the ballots must be rejected. Law 
Division; In re Thirteen Ballots. ................... 43 


SE NE II EOS. LETOSE BA AT AAI APOE IE 447 


Since the Legislature did not provide for this situation, 
where an objection to a nominating petition filed on the 
last permissible date is followed, on that date, by an 
amended petition that the objector challenges on new 


“grounds, the court may devise a procedural remedy; this 


action in lieu of prerogative writ was filed not later than 
45 days after the accrual of the right to relief claimed 
and in time for the county clerk to arrange for the 
printing of ballots, so it will be addresssed. 

—Oaths. When a person, for the purpose of taking an 
oath in compliance with law, knowingly signs a written 
statement of an oath before an officer authorized to 
adininister oaths, the law is complied with as effectively 
as when she responds to an oral oath. Law Division; 
eS re errr ye tre 580 


EMOTIONAL DISTRESS 
Medical Malpractice. Defendant’s communication to 





plaintiffs on the telephone of his alleged misdiagnosis, 
together with their observing the child’s deteriorating 
condition, resulting in death, fulfills the “observation” 
prima facie requirement of Portee in their count for 
negligent infliction of emotional distress in this medical 
> action. Law division; Frame et al v. Kothari 
UE oie se Bechara ts iene lor eraco ey seevarrelewi en aiatere rier Wie, ere Tee 195 


EMPLOYMENT RELATIONS 

Inventions. The holdover agreement defendant signed, 
requiring assignment to the employer of inventions 
related to its business conceived within one year after 
termination “as a result of work done during employ- 
ment,” is enforceable in the circumstances here even 
though the employer is unable to prove that a trade 
secret or confidential information was pirated. Chancery 
Division; Ingersol-Rand Co. v. Cuavatua 


Plaintiffs, highly placed former employees of defendants, 
are entitled to a partial reversal of the summary 
judgment dismissing their complaint where, as here, 
factual questions persist concerning the meaning of 
certain documents and whether they created a contract 
of employment under Woolley v. Hoffman-LaRoche, 
Inc.; plaintiffs, who allege that their private investigation 
of criminal activities of fellow employees and their 
refusal to “cover-up” led to their termination, are not 
entitled to reversal under Pierce v. Ortho Pharmaceutical 
Corp. since they failed to identify a specific expression of 
public policy sufficient to protect them from at-will 
termination. 

--Entire-Controversy. A subsequent action will be barred 
where both causes of action are closely related, constitu- 


‘ent components of the entire controversy even where, as 


here, the initial proceeding was commenced in New 
York and the subsequent one in New Jersey and where 
New York may not recognize the Woolley and Pierce: 
types of wrongful discharge causes of action. Appellate 
Division; Giudice et al v. Drew Chemical Corp. et 


ENVIRONMENTAL PROTECTION 
See Administrative Procedure. ................... 279 


As Atlantic City MUA v. Hunt held, the Spill Compen- 
sation Fund is not liable to the township for damages 
caused by pre-Spill Compensation and Control Act 
discharges; however, although it may be extremely 
difficult to segregate and distinguish between damages 
caused by pre-Act discharges here, where the township’s 
water supply was contaminated by leaking underground 
gasoline storage tanks, the statutory scheme compels 
that it be done, and the matter is remanded. Appellate 
Division; South Orange Village Tp. v. Hunt 


Municipalities. PCBs are hazardous waste, hazardous 
waste is solid waste, and the Solid Waste Management 
Act has deprived municipalities of the authority to 
legislate in that field; the ordinance prohibiting storage 
or disposal of PCBs in designated areas is invalid. 
Appellate Division; Rollins Environmental Services 
(NJ); Inexet.al v.. Logan Tp. 2. 65. os 0ee sia’ oesie's 339 


Retroactivity. Entroin did not suggest that all provisions 
of the Spill Compensation and Control Act should be 
given retroactive effect, and the trial judge correctly 
held that only the Department of Environmental 
Protection can receive payment from the Spill Fund for 
the cost of cleaning up and removing discharges that 
occurred before the act became effective; although the 
judge’s definition of ‘discharge’ was too broad in 
including the placing at the landfill drums whose 
contents have not leaked, he correctly found that 
hazardous substances were poured on the ground before 
April 1, 1977 and that the MUA cannot recover from the 
Fund the costs of removing them. Appellate Division; 
Atlantic City Municipal Utilities mentudiee 


Taxes. Allison is not limited to cases where the public 
enjoys free access to the property, and the county tax 
board correctly reduced the assessed value of this 
taxpayer’s property because of a conservation easement 
on it for the beneift of the of the general public, to keep it 
in its natural state, that had been granted in 1979 toa 
conservation foundation in perpetuity; had the easement 
been conveyed six months later than it was, the 
taxpayer’s right to a deduction for it would be mandated 
by the N.J. Conservation Restriction and Historic 
Preservation Restriction Act. 

—Easements. The conservation easement granted here 
did not violate the rule against restraints on alienation. : 
Supreme Court; Ridgewood v. The Bolger Founda- 


EQUITY 

Limitations of Actions. The absence of any proof that 
defendant misled plaintiffs sets this case far apart from 
the unique circumstance of Zarcardi v. Becker; without 
that kind of proof, there is no room for equitable 
principles in a statute-of-limitations case, and the trial 
court correctly dismissed plaintiffs’ out-of-time second 
PIP complaint here, where their first complaint had 
been dismissed for failure to answer routine interrogato- 
ries. Supreme Court; Rivera v. Prudential Property and 
Cas. Ins. Co 549 


Nonprofit Corporations. The plaintiff who breached her 
duty as a trustee by failing to inform her co-trustees of 
the charitable foundation’s significant right to receive 
some of the assets of her husband’s estate had unclean 
hands and may not maintain this action in equity 
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EQUITY (cont.) 


against the trustee who acted as investment manager of 
the foundation; the Uniform Management of Institu- 
tional Funds Act and the N.J. Nonprofit Corporations 
Act require only that degree of care that is required of the 
ordinary prudent person in similar circumstances (not 
stricter standard of a trustee of a trust) and the Attorney 
General (who intervened as a plaintiff) has not met his 
burden of proving negligence. Chancery Division; 
SOMME V. GOUMGOM SEG). 22. cece cccesscescccves 589 


Wrongful Death. The most equitable result will be to 
divide the proceeds of the settlement of the wrongful 
death action between decedent’s mother and his 
estranged wife here, where neither was economically 
dependent on him but the mother’s attorney negotiated 
the settlement of a claim for loss of her son’s compan- 
ionship that would have no pecuniary value under 
Green v. Bittner and the widow was married to decedent 
for almost ten years and is in ill health. Chancery 


Division; Contento v. Contento et al............... 448 
EQUITABLE ESTOPPEL 

EE CO VETSIOR coc ais < sore. c cadaie soe Sains slleltea's e'e% 42 
ESTATES 

ee ee rn ret 589 
ESTOPPEL 

oe os ys peae kanes Moreen 609 
ETHICS 

See Attorneys. ............cceeeeeeeeeeeeeees ean egeek 99 
See Attorneys. ..... Shiai ead ele Late 98 
a re re 225 
Soe PamHIStrAtIVO LOW. <.<..o.6 00sec ccceceesceeess 325 
NT i cc vc so senddeasevuasaeaewe 861 


Judges. Although respondent was attempting to fairly 
compensate his former client for his mistake, it was 
incumbent on him, in view of his position as a member of 
the judiciary, to make certain she knew that her 
wrongful-death action had been dismissed because of 
his failure to answer interrogatories and that she had 
the option of retaining independent counsel, and he is 
publicly reprimanded. Supreme Court; In re Harry 


Hazelwood, Jr., Judge of the Superior Court. ...... 336 
ee ee oda aan 551 
See Self Incrimination............. RA 514 
Re oc ii ccddcccednevssacennn ones 820 
ee a de ke 820 


Ethics. See AttorneyS...............cccccccceccecs 862 


EVIDENCE 

Since the interests of the defendant in the Florida motor 
vehicle accident suit (unavailable as a witness in this 
trial) were demonstrably different from the interests of 
this defendant (plaintiff’s insurance broker, who 
allegedly failed in a duty to advise of the possibility of 
obtaining supplemental UM coverage), the interests to 
be protected at the depositions of the first defendant 
were different and plaintiff may not introduce those 
depositions at this trial under Evid. R. 63(3)(a)(ii). Law 
Division; Starch v. Joseph Zohn, Inc. et al......... 226 


Although the trial judge found spectrographic compari- 
sons coupled with aural comparisons of the taped voices 
to be “sufficiently” reliable, the jury was free to conclude 
otherwise; although the admissibility of spectrographic 
evidence in New Jersey is not entirely clear, the trial 
judge did not abuse his discretion in admitting it in this 
civil case where the jury could compare the tape and the 
spectrogram aurally and was fully instructed as to its 
discretion to accept or reject the expert’s findings on the 
voice prints. Appellate Division; Windmere, Inc. v. 
International Insurance Co.....................4.: 99 


Medical Malpractice. Character embodies the general, 
habit the specific; defendant-physician’s behavior was 
so consistent over the years, considering the uniformity 
of his advice to a number of similarly presenting 
patients, to rise to the level of habit and his testimony is 
admissible under Evid. R. 49 here, where plaintiff 
alleges that she consented to an operation without being 
fully informed. Law Division; Reaves v. Mandell... 42 


i oie Rae ae wae eae 
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Although under Evid. R. 56(2) an expert may testify 
about the opinion of another expert on an intermediate 
issue on which the witness’s opinion is predicated, he 
may not testify about the conclusion of another expert 
on the ultimate issue in the case; to permit the jury in 
this dental malpractice action to learn from the general 
dentist that the periodonist (who is not going to testify) 
to whom he referred plaintiff reached the same opinion 
as he did that plaintiff had had periodontal disease 
while a patient of defendant would constitute an 
unwarranted end run around the hearsay rule. Law 
Division; Hartman v. Yawger................++++: 559 


Defendant’s convictions. For carnal abuse 22 years ago 
and receiving stolen property 16 years ago, which had 
been excluded as too remote in his trial for sexually 
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assaulting his teenage daughter, could not be used by 
the State in cross-examining his character witness, who 
testified that he had a reputation in the community asa 
“good family man,” because she had only known him 
for five or six years. Law Division; State v. 
SNE Ss ica. icv ary ates 6404045 TORU AEE SETA ER OUT ae 627 


Drug Product Liability.Evidence that the manufacturer 
of the halothane anesthesia had deleted the reference to 
fever in its package insert at the request of the FDA was 
neither irrelevant nor hearsay (not being offered to 
prove the truth of the FDA’s conclusion that unexplained 
fever is not an indication of halothane sensitivity) and 
was properly admitted; the verdict for defendants in 
plaintiff's action to recover for her decedent’s death, 
caused by the use of halothane during an operation, is 
affirmed. Appellate Division; McQuaid v. Burlington 
ee en ae 738 


The victim’s letter recounting his belief that his wife and 
defendant would try to harm him was improperly 
admitted at defendant’s trial for his murder, and her 
conviction is reversed (as was the murder conviction of 
the victim’s wife in State v. Downey); the letter did not 
fall within the state-of-mind exception in Evid. R. 63 
(12), since the victim’s state of mind was not a relevant 
issue, and the judge’s limiting instructions did not 
obviate the potential for undue prejudice. 

—Morphological footprint comparison and identification 
techniques are in their infancy; should the State seek to 
introduce such evidence again, at the recent studies 
referred to in the opinions of courts of other states 
upholding its admission be fully explored and an 
adequate record made. Appellate Division; State v. 
EN ee Sees re SU tat ods nh ow abana ames Ge eee 773 
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EXPERT TESTIMONY 

Strict Liability. Once the danger of the hammer’s 
chipping (an easily understood danger) had been 
established, plaintiff's claim that the warnings on the 
hammer were inadequate did not require supporting 
expert testimony and should not have been dismissed. 
— Division; Macri v. Ames McDonough “ * 
PRE aco wig ig sie os apetCein ca wiareve! © oieeeeS Rca a wes oe Oa 0 ave aS Bias 1 


FAIR TRIAL 

Based on the voir dire, the repeated cautionary instruc- 
tions given by the trial court, and the lack of proof that 
any of the jurors who decided this wrongful-death case 
had read the allegedly prejudical newspaper articles, 
defendant’s right to be tried fairly by an unbiased jury 
was adequately protected. 

—Negligence. The holding in Hake is applicable here; 
since plaintiff's proofs that the police officer had a duty 
to summon medical assistance for her son, who was in 
respiratory distress, and breached that duty, were not 
disputed, she had only to show a substantial possibility 
that he could have been rescued from death. Appellate 
, MI 0 I on cc wccccetossscenes 866 
FALSE INFORMATION 

“Volunteers” requires that the actor took the initiative 
in providing false information, and a person cannot be 
criminally cuplable under N.J.S.A.2C:29-3b(4) of 
hindering his own apprehension by responding falsely 
to a question by a law enforcement officer; Alexander 
overruled. Appellate Division; State v. Valentin .... 41 


FALSE SWEARING 

PTI. A PTI director’s request for a criminal history, 
couched in proper terms and limited to criminal 
convictions (not arrests, charges, or juvenile convictions) 
is permissible, but the affidavit is an unnecessary form 
to employ; information obtained from a PTI applicant is 
completely confidential and may not be used to support 
a charge of false swearing. Law Division; State v. 


i a Ee ee en le a ae 374 
FAMILY LAW (See also Matrimonial Law) 
See Administrative Law .............cccscccccees 277 


Parental behavior is relevant in a proceeding to 
terminate parental rights only insofar as it indicates 
whether or not there is a further likelihood of physical or 
mental harm to the child; here, where there was simply 
no evidence of any realistic likelihood that these parents 
would ever be capable of caring for their children, even 
with assistance, the trial court who denied DYFS’ 
petition incorrectly emphasized the parents’ social and 
economic disadvantages as excusing or out-weighing 
the clear and convincing evidence of the grave emotional 
and developmental harm suffered by these children as a 
result of a lack of any nurturing care in the home; 
remanded for expeditious resolution by a new judge. 
Supreme Court; DYFS v. A.W. et al ............ ee. 200 


N.J.S.A.9;2-71 does not limit grandparent visitation to 
situations where parents are dead, divorced, or living 
apart, and it is in the best interests of these children to 
have monthly visitation with their fit and capable 
grandmother, who cared for them while their parents 
worked for four years, even though the parents (who are 
alive, married, and living together) object. Chancery 
Division, Family Part Thompson v. Vanaman. ... 168 


Here, where the father who objects to the termination of 
his parental rights still denies the physical abuse of his 
son witnessed by others and is incarcerated (for sexual 
assault on a child), continued instability in this child’s 
life would result in long-term psychological harm and 








DYFS is granted guardianship so that his current foster 
parents can adopt him. Chancery Division, Family 
i og tL Yer rere rr TT re 168 


The trial court had no authority to grant plaintiff 
visitation rights with her grandchildren over the 
objection of their parents here, where there has been no 
disruption of the family unit and none of the circum- 
stances prescribed in N.J.S.A. 9:2-7.1 for granting 
grandparent visitation are present. Appellate Division; 
Thompson v. Vanaman 736 


The nine factors set forth in N.J.S.A. 9:17-533e of the 
Parentage Act should be fully explored here, where the 
custodial mother received an order for an increase in 
support payments from the child’s unwed father based 
on her allegations of changed circumstances; the matter 
is remanded for findings as to whether each parent is 
carrying an adequate and fair share of the support costs. 
Appellate Division; Vasquez v. Bvolduc........... 736 


FELONY MURDER 

Instructions. With respect to felony murder, causation 
under the Code imposes a two-pronged test: the “antece- 
dent but for” of N.J.S.A. 2C:2-3a and finding that the 
result was a “probable consequence of the actor’s 
conduct”; a proper charge requires both elements, and 
the failure of the trial judge to so define “causation” in 
his charge to the jury here, where defendant was 
convicted of the felony murder of a man who died of a 
heart attack after his car was hit by that of defendant 
fleeing the scene of an armed robbery, had the clear 
capacity to produce an unjust result and eer 
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FIREARMS 

Read literally, N.J.S.A.2C:39-7 would bar anyone 
convicted of a disorderly persons drug offense from 
legally possessing a weapon, and inferentially from 
obtaining a firearms-purchaser identification card; 
since 2C:58-3 permits its issuance to such a person, 
2C:39-7 is read here to bar anyone who has been 
convicted of a crime for the unlawful use etc. of a CDS, 
and the chief of police is directed to issue a card to 
petitioner, who was once convicted of possessing under 
25 grams of marijuana. Law Division; In re 
Ee ee ES oe eka eh a ke geo 626 
FIREMAN’S RULE 

This motion, based on the fireman’s rule, for summary 
judgment by a defendant who is alleged to have been 
driving while drunk is denied because plaintiff’s 
decedent, a state trooper, was not killed as a result of 
having been called to investigate him while he was 
stopped at a toll booth on the turnpike but as result of 
having to pursue him when he drove away (which could 
be found to constitute willful and wanton misconduct) 
and to assist and arrest him after he crashed, when 
another car hit his plaintiff's decedent; the fireman’s 
rule does not apply to intervening negligent acts and 
was not adopted to protect willful and wanton wrong- 
doers. Law Division; McCarthy v. Ehrens et al. ... 589 
The policy of the fireman’s rule requires that it apply 
even where the ordinary negligence that injures the 
public safety officer is independent of the reason for his 
presence, and defendants are granted summary judg- 
ment here, where the police officer investigating the 
activation of their burglar alarm stepped into a hole in 
aad lawn. Law Division; Williams v. Levitt et 
a 825 
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FORECLOSURES 

It is not for the courts to judicially legislate a requirement 
that sheriffs public in the notice of sale any conditions 
they may be imposing such as, here, that only cash or a 
certified check would be accepted for the deposit; the 
Legislature might consider adding such a requirement, 
which would not increase the cost of the notices much 
and would serve the policy of securing the highest and 
best price in cash. Appellate Division; Fidelity Union 


es dae dnawis eeceaecbcek 410 
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In these circumstances, where the knowledge of defend- 
ants’ availability for notice of the tax foreclosure suit 
existed, even if plaintiff's agents did not recognize it all 
at the same instant, the proofs satisfy the standards 
established in the earlier opinion in this case; the matter 
is remanded and, upon full payment by defendants of 
taxes and costs, the judgments of foreclosure shall be 
vacated. Appeallate Division; Brick Tp. v. Block 48-7 
PA, AU IE OE inv o's no 900 doch i cdcedincasnten 443 
FORFEITURE 

Limitations of Actions. Plaintiff's action in replevin for 
the return of a revolver seized by the police five years ago 
and kept by the county prosecutor after the grand jury 
refused to indict is controlled by the three-year limitations 
period in the forfeiture statute; title by adverse possession 
has vested in the State and the complaint is dismissed as 
eeverres. Law Division; Johnson v. Genueries NS 
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See Plea Bargains 


FREEDOM OF EXPRESSION 

Since neither the owner of the office complex nor his 
tenants have devoted the property to any public use as 
that term is used in treadoan of expression cases, the 


















FREEDOM OF EXPRESSION (cont.) 


accommodation test of State v. Schmid need not be 
considered here; plaintiff's municipal court conviction 
of criminal trespass for intruding on private property to 
picket against the abortions offered by a health-care 
facility is affirmed. Appellate Division; State v. 


ES ilack dehy ng nan se ea-henen- beh 44nd evelsionte 584 
FREEZE ACT : 
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.GAMBLING 
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Invitees. Plaintiff was a business invitee of the illegal 
gambling club and the proprietor owed him a duty of 
care; itis reasonable to conclude that, where people 
engage in illegal gambling, there is a sufficient 
probability that there may be outbreaks of violence to 
make it necessary to establish some kind of security 
system, and defendant’s negligence in not doing so was 
a proximate cause of plaintiff's being stabbed when he 
intervened in a fight between two fellow gamblers. Law 
Division; Chomatopoulos et al v. Roma Denotte Social 
ice sees 15.9 005 bh ae on boa eae Rha ev ees 667 


GARAGE LIENS 

The Garage Keeper’s Lien Act has not been declared 
“unconstitutional in its entirety” (Whitmore only ruled 
on the public-sale provisions) and N.J.S.A. 2A:44-21, 
which provides that a garage keeper’s lien “shall not be 
superior to ... a prior perfected security interest’ is still 
valid; the garage keeper cannot claim a common-law 
artisan lien because the statutory scheme prevails, and 
its argument that the holder of the security interest in 
the tractor is being unjustly enriched here is rejected 
because it could have taken steps to protect its position 
before proceeding on the repairs ordered by the owner, 
who subsequently defaulted on his payments to plaintiff. 
Appellate Division; Associates Commercial Corp. v. 
ENE ou Se Gera uccyancasenaxdhukisawetwauw 480 


GOVERNMENT CONTRACTS 

To rely on a “government contract’’ defense, the 
obligation from which the defendant seeks immunity 
must be in the contract executed with the government; 
here, where the architectural firm was not strictly bound 
by government demands or specifications, the defense 
was not available to it (although it was properly granted 
summary judgment on the ground that plaintiff failed to 
make a prima facie showing of a design defect in the 
mail conveyor that killed her husband, and provided no 
evidence that it was reasonably foreseeable that the 
guard on the conveyor would be removed). Appellate 
_— McDermott et al v. Tendun seanaunanee . 
| SEC TESEI UIE A EAR JERE YORE year em nee tine rgh ats er tae 


GUN CONTROL 

Although defendant’s use of the gun for self-defense 
may have been “lawful,” his having returned with it to 
the scene of the argument with the victim, knowing that 
there probably would be a confrontation with deadly 
force, is not encompassed in the permissible use of such 
force in the context of self-defense; his conviction for 
possession of a handgun for an unlawful purpose is 
therefore not inconsistent with his acquittal on the 
murder charge and is affirmed. Appellate Division; 
I Ne occ. 5 davua's samen ds aa bs ehicsee ed Res 824 


HOSPITALS 

Physicians. The exception to the hospital’s otherwise- 
valid closed-staff policy that accords favorable consid- 
eration to applicants who join the private practice of 
doctors already on the hospital’s medical staff does not 
serve a public-health objective and invidiously discrim- 
inates against qualified applicants who do not seek or 
cannot arrange such an association; that exception has 
crossed the line of reasonableness and must be invali- 
dated. Supreme Court; Desai v. St. Barnabas Medical 
cack gah bane usa aks bx cues Kahan saewee 165 


Physicians. No health-care benefits mitigate the 
hospital’s discriminatory and exclusionary policy of 
admitting as members of its medical staff only applicants 
who have not been in practice in its service area for more 
than two years and the exclusion is, therefore, arbitrary 
and unenforceable. Supreme Court; Berman etal v. 
We ME ED, ooo ov ias.a case ssdecnssackavace 166 


Prisoners. Once a county undertakes an obligation to 
provide medical services to its prisoner at an outside 
medical facility, it cannot escape further responsibility 
for its medical expenses by having his sentence 
suspended. Law Division; Saint Barnabas Medical 


Cremer ©. Mrtete Clr BE Gn... acc cccccscccscccscess 414 
See Collateral Estoppel. ................cceeeeeees 584 
INCOMPETENTS 


Medical Treatment. Because there is no subjective 
evidence of what this incompetent but not comatose 
patient (who derives some benefits from life) would 
choose, the pure-objective test is applied; the enterostomy, 
without which he will shortly die of malnutrition and 
dehydration, should be performed. Chancery Division; 
ME Sao oc bak a Fe Ohd oh on Gua PELE IKE 226 
INDEPENDENT CONTRACTORS 

Tort Claims. Where a public entity provides plans and 
specifications to it, an independent contractor will not 
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be held liable for work performed in accordance with 
those plans; since the company engaged to provide 
security services at the Meadowlands Sports Complex 
has not established that NJSEA provided plans and 
specifications for the deployment of security personnel 
for the game at which plaintiff was injured, the trial 
court erred in granting it summary judgment. Supreme 
_ Vanchieri v. N.J. Sports and Exposition Auth. et 
RT AT o ET inne ep eee eye ee pep ay 557 


INDICTMENTS 

Sales Tax Act. Prosecutions for Sales Tax Act violations 
are not limited to the disorderly penalty prescribed in 
N.J.S.A.4:32B-26(b), and these indictments for third-de- 
gree theft of $34,000 collected in sales taxes and 
third-degree misapplication of trusted property (the 
sales tax receipts) should not have been dismissed. 
Appellate Division; State v. Lopez. ............... 824 


INFANTS (See also Minors) 

Evidence. Age per se cannot render a proposed witness 
incompetent, and age per se cannot serve as a basis for 
ordering psychiatric testing for purposes of determining 
witness competency; such testing is an extraordinary 
measure, and the party requesting it must show 
substantial need by presenting evidence that reasonably 
indicates something abnormal about the witness that 
would influence her competence or the court’s ability to 
assess it, or raise unusual difficulties in assessing her 
credibility age as such is not ‘“‘abnormal,”’ and its 
bearing on individual conduct is part of common 
experience. Supreme Court; State v. R.W. ......... 537 


Although N.J.S.A.2A:4A-30(a)(3) and R. 5:20-1(a)(3) 
specify that the date and time must be included in a 
juvenile complaint, a complaint charging sexual assault 
on a victim younger than 13 need not specify an exact 
date of occurrence; the adequacy of the charge, as in a 
criminal indictment, turns on whether the notice in the 
juvenile complaint sufficiently apprises the accused of 
the offense with which he is charged to enable him to 
prepare a defense, and this matter is remanded for the 
trial court to resolve any challenge to an amended 
complaint in light of the standards set forth herein. 
Supreme Court; State ex rel K.A.W................ 645 


INFERENCES 

Although there was no description, voiceprint or 
handwriting sample identifying defendant as the 
person with the same name referred to in the testimony 
as having discussed the distribution of cocaine on the 
phone and having gone to a hotel to distribute a 
quantity of it, a legitmate inference that she is that 
person could be drawn from the jury’s knowledge of an 
ongoing investigation and the testimony of detectives, 
who had gone to Florida with an arrest warrant, that 
she turned herself in in New Jersey; where an issue 
exists as to whether the defendant in the courtroom is 
the person being described by witnesses, for purposes of 
appellate review the record should contain a description. 
Appellate Division; State v Bain.................. 737 


INFORMER’S PRIVILEGE 

Professionals. The Evid. R.36 “informer’s privilege” is 
available to state administrative agencies that regulate 
professions and investigate complaints of unprofessional 
conduct, although the governmental interest in protect- 
ing the identity of a confidential informant is less 
compelling in a disciplinary than in a criminal investi- 
gation. . 


—Plaintiffs’ need, in order to maintain this malicious 
prosecution action under N.J.S.A 2A:47A-1, to confirm 
that defendant is the one who complained of them to the 
Board of Dentistry (which dismissed the complaint, 
creating the inference that it was filed falsely and 
maliciously) outweighs the governmental interest in 
non-disclosure; if plaintiffs show that the complaint 
caused them a “special grievance,” the trial court should 
direct disclosure of the identity of the complainant and 
the contents of the complaint. Supreme Court; Grodjesk 
ee oc re G is vis 64 dce bats eanniaban 552 


INSTRUCTIONS 
ne ea ene kebacaseva's 370 


SSE IP CLIO SSRI OAD LET 


The widely used must in a charge to the jury (“if you find 
a, bandc you must find the defendant guilty”) is not the 
same as impermissible directed verdict, and is not 
erroneous. 

—Jury Nullification. The power of the jury to acquit 
despite overwhelming proof of guilt and the jurys’ belief 
in guilt beyond a resonable doubt is not one of the 
precious attributes of the right to trial by jury—it is 
nothing more than an arbitary power the exercise of 
which is undesirable; the last thing a jury needs is a 
reminder of its ability to let the guilty go free, and any 
judicial attempt to strengthen the power of jury 
nullification would be not only in New Jersey but also 
unwise. Supreme Court; State v. Ragland 885 


INSURANCE 

The policy that provided coverage for any person “using 
or riding” in the insured’s aircraft except for any person 
“operating the aircraft under the terms of a rental 
agreement” should be held to cover the estates of both 
the student pilot, who rented the plane, and the licensed 
pilot who accompanied him because there was a 


passenger on board, since it is impossible to determine 















Page Seven 





who was operating the dual-controlled plane when it 
crashed and the insurance company thus did not carry 
its burden of demonstrating that coverage does not 
exist; if the insurer (which argued that the policy 
excludes all risks in a rental situation) wishes to avoid 
the result reached here, it should articulate the risk it 
wishes to exclude more carefully. Appellate Division; 
Avemco Ins., Co. et al v. U.S. Fire Ins. et al 666 


Proof of Mailing. The 1980 amendment to N.J.S.A 
17:29C-10 was designed to ease the carrier’s proof-of- 
mailing burden imposed by Weathers but the second 
condition, that it retain a certified duplicate copy of the 
notice of cancellation of an automobile liability policy 
(or intention not to renew) sent to the insured, requires 
that it was certified to be a true copy contemporaneously 
with the preparation and mailing of the original; here, 
where defendant met the first condition (certified mail or 
a date-stamped certificate of mailing from the post 
office) but not the second, its notice of cancellation of 
decedent’s policy was, as a matter of law, ineffective. 
_ Division; Celino v. General Accident 

RE SR ey et Say ete Ee ON ee eee My ae 620 


see eeee 


The holding of Biasi is reaffirmed; absent the insured’s 
express consent, an injured judgment creditor may not 
maintain an excess “bad faith in settlement negotia- 
tions” suit against the tort feasor’s insurance carrier 
where, as here, the judgment in the car accident case 
resulted in a verdict over the insured’s policy limits. 
econ Division; Murray v. Allstate Ins. Co. et 
SRE ie Si etors sas giao GOR rora Cloke celui vere teteie icte B ails Breet Pee 1 


“Water” refers to a liquid and will not be construed here 
to include a loss caused by ice; the design or construction 
defect in plaintiff's freezer warehouse set in motion a 
series of events, the last of which was the formation of 
ice crystals and the consequent heaving of the earth and 
cracking of the warehouse floor, and neither the first nor 
the last event (either would be enough for coverage) was 
excluded by defendants’ all-risk policies. Law Division; 
Ariston Airline & Catering Supply Company, Inc. v. 
es orcas Shots £55 ak anne euler Geet 404 


For the purpose of applying coverage limitations in an 
insurance policy, the number of ‘“‘occurrences”’ is 


‘determined by referring to the cause or causes of injury, 


and not the number of injuries or claims; where injuries 
to two or more persons resulting from the same cause 
(here, two small boys falling into an improperly fenced, 
abandoned in-ground swimming pool) are so closely 
linked in time and space as to be deemed by the average 
person a single event, there is only one occurrence. 
Appellate Division; Doria v. Insurance Co. of North 
America, et al 405 


Negligence of the owner of premises in the inspection 
and maintenance of its own loading dock, resulting in 
the collapse of the docking plate on a trucker who was 
preparing to unload, cannot be viewed as a negligent 
“use” of the truck that would trigger coverage under the 
vehicle’s policy; Streeter applied certain legal principles 
too broadly, and the trial court’s conclusion that the 
insurer of the premises was responsible for coverage of 
the trucker’s injuries here is affirmed. Appellate 
vase: Forsythe v. Teledyne Turner <a 
a 71 


Franklin is dispositive here, where underground water, 
an excluded risk, started the chain of causation that 
resulted in water damage to plaintiff's basement but the 
last event—the ruptured hose on the sump pump—was a 
covered risk (since a sump pump, to the average insured, 
is an appliance); the summary judgment for the 
insurance company is reversed. Appellate Division; 
ee OT en ng vac ob cabunebbaeswenawe 513 


Motor Vehicles. N.J.S.A. 17:29A-35(b), which gives the 
DMV the responsibility for assessing surcharges for 
high-risk drivers in a uniform manner (as opposed to the 
previous, area-based industry surcharge) and establishes 
a “merit-rating” plan, is not a prohibited ex post facto 
law. Appellate Division; Clark v. N.J. Div. of Motor 
Ey vn coscosds aaa ei eae tcewoss DAUaaae 512 


Trailers. Defendant’s narrow interpretation of “trailer” 
as only the trailer chassis would be inconsistent with the 
parties’ intent to establish insurance coverage for 
plaintiff's trucking business of transporting containers 
so, as a matter of law, a container clamped to a trailer 
chassis constitutes a “trailer” within the meaning of the 
policy defendant issued to plaintiff and the damage to 
the container is covered. Appellate Division; Killeen 
Trucking, Inc. v. Great American Surplus Lines Ins. 


eee eee ewer ee eee eee ees eeeeeeeseseeeee 


eee ee meee eee eee eee ee ee eeeeeseeseeeeeeeeeeeeseeeoe 


Oe oie wry ec pated slat ts ee Re ee 557 
INTENT 

MRAP oe oad cos alm wie elein'd bi0-6.0-0 Wa 684 
INTERSPOUSAL IMMUNITY 

Baa CHGOICe OF LAW. oc. cc ccc ccceccessceeesseceecce 225 
INTERSTATE COMMERCE 

OO IE OL MOINES Sa des ceencncetweas 621 
INTOXICATION 


Criminal Law. N.J.S.A.2C:2-8a permits evidence of 
intoxication as a defense to crimes requiring either 
“purposeful” or “knowing” mental states but excludes it 
as a defense to crimes requiring mental states of only 
“recklessness” or “negligence.” 

—Some of the factors for determining intoxication 
sufficient to satisfy the still valid test of “prostration of 
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INTOXICATION (cont.) 


faculties” (a condition that renders the actor incapable 
of purposeful or knowing conduct) are: the quantity of 
intoxicant consumed and over what period of time, the 
actor’s conduct as perceived by others, any odor of an 
intoxicating substance, blood-alcohol content, and the 
actor’s ability to recall significant events. 

—The best that can be made of the proof of intoxication 
here is that defendant may have been extremely 
agitated and distraught; a fact-finder might even 
conclude that her powers of rational thought and 
deductive reasoning had been affected, but there is no 
suggestion in the evidence that her faculties were so 
prostrated by her consumption of less than a pint of 
wine as to render her incapable of purposeful or knowing 
conduct, and the trial court correctly refused her request 
to charge intoxication as a defense to aggravated 
assault and other offenses that have purposeful conduct 


as an element. Supreme Court; State v. Cameron .. 550 
INVENTIONS 

See Employment Relations. ..................006- 196 
INVITEES 

I E95 Fes vieuwskcaaeddeeensesvhasbee 667 


Workers’ Compensation. While “employee morale” is no 
longer relevant to workers’ compensation claims for 
injuries sustained in the course of recreational activity, 
that benefit to the employer may nevertheless suffice for 
purposes of evaluating the employee’s status in a 
common-law action (here, for injuries plaintiff sustained 
in a field maintained by his employer for softball games 
after work); the trial court properly determined, as a 
matter of law, that defendant owed plaintiff the duty of 
care applicable to an invitee. Appellate Division; Russell 
v. Merck & Co. Inc. 517 


JUDGES 

Is aie i eS In al eg enna dace mlioe 336 
JURIES 

See Corporate Mergers. ...............00-eeeeeeee 445 
EE ee rere 621 


The discovery that a court officer, before and during 
deliberations, expressed to the jurors her personal 
“knowledge” of defendants’ guilt (conveying that it was 
partially based on her expertise as a sheriff's officer and 
stating that it was predicated on her observations of 
proceedings where the jury was not in attendance) 
profoundly shocks the judicial conscience; this blatant 
misconduct had the clear and undeniable capacity to 
influence the jury in arriving at its verdict of guilty of 
murder, and defendant’s motion for a new trial after it 
had been discovered should have been granted. Appellate 
BI, TID H. PHUIIIEs 55 on ncn svcnccessccweccvne 476 


A jury trial is not constitutionally mandated, regardless 
of circumstances, in every civil case where the amount 
in controversy is above a given amount; because of its 
staggering, labyrinthine procedural problems, involving 
106 plaintiffs, 661 defendants, 154 lawyers and multiple 
issues, cross-claims and third-party actions, this action 
for damages arising out of the operation of landfills is of 
a type unknown at common law, and the plaintiffs’ 
demand for trial by jury is stricken. Law Division; 
Kenney, et al v. Scientific, Inc. et al............... 


N.J.S.A. 2A:69-4, which provides that a person who has 
served as a juror is ineligible to serve again within one 
year thereafter, must be read with 2A:78-6; defendant’s 
conviction for burglary will not be reversed on that 
ground in the absence of a challenge to the ineligible 
juror following voir dire or a request by the juror that he 
be excused. Appellate Division; State v. 
sg scant a nicaiga adie 5 kad ske'aWh'ewa WOES 666 


JURISDICTION 

The stream-of-commerce theory, which supports the 
exercise of personal jurisdiction if the non-resident 
manufacturer knew or reasonably should have known 
of the distribution system through which its products 
were being sold in the forum state, is adopted here; since 
the record in this action for breach of contract (arising 
from the sale of an allegedly defective telephone system) 
is barren of any information about the extent to which 
defendant, a Japanese ea ee availed itself of the 
opportunity to sell its telephone equipment in New 
Jersey, the parties may require additional discovery on 
the remand. Supreme Court; Charles Gendler & Co., Inc. 
v. Telecom Equipment Corp. et al 153 


eer ee eeer eres eees 


NRG SO OE A Re AR 446 


Images is inextricably tied here to the provision limiting 
the buyer’s remedy to repair or replacement because the 
manufacturer/seller failed to repair the machine 
adequately; the substantial loss suffered by the buyer 
was outside the scope of the parties’ agreement and the 
jury award of damages against the seller for breach of 
contract will not be disturbed. Appellate Division; 
Kearney & Trecker Corp. v. Master Engraving Co. 
Inc. 


JUVENILES 
No lower-age limit has been set on the jurisdiction of the 
juvenile court, so these six and nine-year-olds may be 


eee eee eee ees eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 








tried on charges of aggravated sexual assault ona 
six-year-old (by forcibly inserting their fingers into her 
vagina) if 1) they understand the significance of the trial 
and can aid in their defense and 2) it can be shown that 
they are capable of each element of the crime; since the 
evidence shows that they could not have formed the 
mental intent, the “knowing awareness” required by the 
statute, the complaints must be dismissed. Chancery 
Division -Family Part; State ex rel. C. P. et al 702 


Sexual assault. See Infants. ...................08. 645 


KIDNAPPING 

In no instance does the code place on the defendant the 
burden of persuasion on the factor that distinguishes 
between grades of an offense; since the State in a trial for 
kidnapping, has the burden of disproving that the 
victim was released safe and unharmed (the factor that 
distinguishes second-degree kidnapping from first-degree 
kidnapping) and the trial court did not so charge, 
imposing a first-degree sentence, defendant’s conviction 
is reversed and remanded for a new trial on all counts. 
Supreme Court; State v. Fedrico 221 


LANDLORD AND TENANT 

Although personal injury to landlords or their employees 
may be far more serious than injury to the premises, 
N.J.S.A. 2A:18-61.1 is clear and the inconsistency is for 
legislative rather than judical action; the trial court 
correctly held that the statute does not afford the 
landlord relief here, where a notice to quit was served on 
a tenant who had struck the landlord’s employee so that 
he bled severely, in the absence of additional disorderly 
conduct after a written notice to cease has been served. 
Appellate Division; Georgia King Assoc. v. 


NE EEK a Seek A Sa Rawk eA Rhee ee he dess 341 
See Comparative Negligence...................... 480 
I OT eT CE 515 


Even though plaintiff's former landlord did not turn 
over plaintiff's security deposit to his current landlord 
(who bought at a foreclosure sale) pursuant to N.J.S.A. 
46:8-20, the current landlord is liable for its return to 
plaintiff, plus interest. Law Division; Special Civil Part; 
Hunter v. J.& H. Weissberger...................-. 573 


The new owner of an 18-unit apartment house may not, 
to gain the unit for himself, dispossess a tenant who had 
accepted (long after moving in) part-time janitorial 
duties for a reduction in rent and is ready and willing to 
pay the full rent now. Law Division; Special Civil Part; 


ss ce h ayes need eae ed wa eee’ 587 
EEE SERIO ae rts PO em erm COPY en 864 
LANDOWNERS 

Negligence. See Contractors. ..................005- 13 
LEASES 


Municipal. Settlements. Governmental bodies must act 
by formal action with respect not only to contracts but 
also to the settlement of litigation and moreover, the 
Local Lands and Buildings Law applies not only to 
leases but also to extensions of leases; even if there had 
been a settlement without formal governmental approval 
here, incorporating an illegal settlement into a purported 
consent judgment in 1977 did not give it validity and, 
since the passage of time cannot change that fact, the 
city is entitled to relief. Civil Procedure. Defendants 
have unclean hands here because their attorney 
submitted a proposed form of final order under the 
five-day rule although plaintiff municipal council had 
not approved any settlement and there had been no 
plenary hearing or court decision; R.4:42-1(b) was never 
intended to allow court orders without judicial determi- 
nations following court proceedings that comply with 
due process, and the order that the judge in this case 
inexplicably signed is a nullity. Appellate Division; 

aoeeey City v. Roosevelt Stadium Marina, Inc. et 

4 


Sidewalks. There is sufficient direction in Stewart to 
impose on a commerical tenant in exclusive possession 
of premises abutting a public sidewalk a duty to keep it 
in good repair for the benefit of pedestrians. Insurance. 
Here where the tenant breached the lease provision 
requiring it to provide liability insurance coverage for 
the landlord, the fact that the landlord had its own 
liability policy does not absolve the tenant from liability 
for the losses sustained by the landlord flowing from 
that breach. Appellate Division; Antenucci v. Mr. Nicks 


eee eee eee eee eer eres eeeeseeeeeeeeeeeseseseeeeseees 


ee ies odcdeceechcadawas 665 
LEGAL MALPRACTICE 

Pe 849 
LIENS 


A writ of attachment on real property must be recorded 
to be valid against a good-faith purchaser for value; 
although not legally obligated to superintend the filing 
of this writ (issued prior to but, by reasons of an 
unexplained oy docketed after the conveyance by 
defendants), plaintiff could have timely inquired 
whether it had been received for filing in the office of the 
Superior Court Clerk in Trenton. Appellate Division; 
Monsanto Employees Federal Credit Union v. Harbison 


rae Fase sg Wa aa NN op a al a tte at RM a SN 252 
LIMITATIONS OF ACTIONS 
RATIO ho oa soo cc oe va waedcecccesenios 701 











NEW JERSEY LAW JOURNAL, THURSDAY, FEBRUARY 12, 1987 








Affirmed essentially for the reasons in (205 N.J. 
Super.428(Ch.Div.1985); whether equitable estoppel 
could be applied to the hospital’s claim against the 
architect on the basis of the contractor’s alleged 
post-completion deceptive conduct need not be resolved 
here, where that conduct ended four years before the 
six-year statute of limitations ran ample time for the 
hospital to assert its claims. Appellate Division; Torcon, 
Inc. v. Alexian Brothers Hospital et al............ 305 
The “breakdown in communication” between defend- 
ant’s counsel and her insurance carrier was not 
compatible with ‘“‘proper diligence’”’ and does not 
exemplify the “extraordinary circumstances” Mazakas 
v. Wray evisioned for relaxing the 30-day period for 
moving for a trial de novo after auto arbitration under 
ay A-6(b)(1). Law Division; Lawrence v. wens. 
vp LA ae Are par ara ear Pee ata irate RPE rae SOT PE eee Sa 1 


Wills. Here, where the decedent made no provision in his 
will, executed prior to Sept. 1, 1978, for the wife he 
married in 1982, the six-month period within which she 
might claim an elective share pursuant to N.J.S.A. 
3B:8-12 was tolled from the date of the executor’s death, 
less than six months after probate, to the date on which 
the administrator C.T.A. was appointed; since the 
appointment had not been made when the widow filed 
her complaint, eight months after probate, it was timely. 


Law Division; Probate Part; In re Farina ......... 226 
IG «5.0. b atc ay win tuceves pal sees Neer ees 341 
i cnn hke ne cae hee seekeee bekenen caus 478 
NS be so bv kg KRENEK AIS RAR OR 549 
See Creditors Rights bic Wa paek Phare eides Pane y er 627 


LIMITATIONS OF LIABILITY 

Since Plaintiff, a professional photographer who 
contracted for advertisements in classified telephone 
directories, was not in a position of equal bargaining 
power with the telephone company, and the provision in 
this contract of adhesion limiting defendant’s liability 
for its conceded errors to a refund of the contract price 
was inconspicuous and unreasonable, partial summary 
judgment for liability is granted and a trial will be held 
on the issue of damages. Law Division; Tannock v. N.J. 


ns i os wna anda eeakwwanneeees 252 
LOTTERY 

See Administrative Procedure. ................... 444 
MALPRACTICE 
ne nee ner mn ee 307 
MARIJUANA (See also CDS) 


Motor Vehicles. N.J.S.A. 39:4-49.1, which mandates a 
two-year loss of driving privileges for possessing certain 
drugs while operating a motor vehicle, is not unconstitu- 
tional, and defendant’s reliance on State v. Carus is 
misplaced since the Legislature amended the statute in 
1985 to include marijuana. Law Division; State v. Ander- 
BOR arte ieiaiNalgiate st stoaiasy laos oe State el eRe 414 


MATRIMONIAL LAW 

Plaintiffs increased earnings, in light of her needs, do 
not represent changed circumstances permitting the 
termination of alimony here, where the agreement 
intended alimony and child support to be defendant’s 
contribution to the family unit, to supplement whatever 
income plaintiff earned and to cease when the children 
were grown and the family unit was no longer intact; 
requiring defendant to contribute 27% of his adjusted 
gross income of $58,163 toward the support of his wife 
and three children while plaintiffis contributing 110% of 
$24,708 is not equitable. Appellate Division; Avery v. 
Avery 14 


eee eee eee eres er ee eseeeeeeeeeseeeseseseseeesese 


Religion. Since there has not been a clear and convincing 
showing, or even a showing by a preponderance of the 
evidence, that non-observance of Jewish dietary law or 
Sabbath constraints during visits with their father, who 
is not Jewish, would endanger these nine and seven- 
year-old children’s physical, temporal or religious 
welfare, a court (as agency of the State) may not impose 
on the father the affirmative obligation of observing 
those religious laws during visitation. Chancery 
Division Family Part; Brown v. Szakal 374 


CEST oir gs 1) aa Pp a eT 


Acirett is disagreed with: a rule that would make it more 
difficult to rehabilitative than permanent alimony 
would be inconsistent with the basic responsibility of 
the courts to enforce support agreements without 
modification only so long as they remain fair and 
equitable; if the supported spouse despite reasonable 
efforts, is not able to obtain employment (or more 
lucrative employment), that may properly be viewed as 
a “changed circumstance” justifying the continuation 
of alimony beyond the original termination date. 
Appellate Division; Shifman v. Shifman.......... 482 


Military Service. A defendant who is AWOL (absent 
without official leave) from the armed forces and whose 
whereabouts are unknown is not entitled to the protection 
afforded by either the federal or state Soldiers’ and 
Sailors’ Civil Relief Act, and the filing of an affidavit of 
non-military service required by R.1:5-7 is waived here, 
where plaintiff seeks a judgment of divorce by default. 
Chancery Division; Harriott v. Harriott........... 591 


This complaint to recover from decedent’s estate the full 
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MATRIMONIAL LAW (cont.) 


amount of insurance he had agreed to maintain, with 
his former wife as beneficiary, in a property settlement 
agreement incorporated in the judgment of divorce, 
should have been commenced in the Chancery Division, 
Family Part; as transferred, summary judgment for 
plaintiff in the requested amount is granted, since 
“equity looks on that as done which ought to have been 
done.” Law Division; Maquilling v. Estate of Maquil- 
ling 446 


The trial judge should not impose a fixed termination 
date on the $500 a month alimony awarded to this 
53-year-old wife, who spent 20 years raising a family 
and running a home before the divorce and now has not 
very lucrative parttime employment, without a positive 
indication that her earnings will significantly increase 
by 1988 or that other circumstances warrant termination. 
Appellate Division; Weber v. Weber............... 518 
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It may be an abuse of judicial discretion to divide the 
parties’ assets equally without requiring them to share 
the debts; on remand for findings of fact and conclusions 
of law, plaintiff has the burden of establishing the debts, 
aggregating $58,000, he claims he owes members of his 
family and, even if they are bona fide, if they resulted 
because he was intentionally dissipating marital assets 
or if he is not required to repay, it would not be equitable 
to charge defendant with any portion of the loans. 
Appellate Division; Monte v. Monte 725 


MEDICAID amas 
N.J.A.C. 10:63-1.23, providing for recovery by the 
Division of Medical Assistance and Health Services 
from long-term care facilities when the final audited rate 
calculation is lower than the original prospective per 
diem rate previously established, but not allowing for 
additional reimbursement to the facility when it is 
higher, constitutes a valid exercise of the commissioner’s 
statutory authority to administer the Medicaid program, 
is in harmony with the federal Medicaid statute, serves 
the public interest and represents a rational choice of a 
state agency charged with administering a program 
with limited resources. Appellate Division; In re 
Medicaid Long-Term Care Services Bulletin 84-2 et 
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MEDICAL MALPRACTICE 

STO i OS Re ee eee 42 
See Emotional Distress. ..................2.00008- 195 
MEDICAL TREATMENT 

See Iricompotents. 025.5. s ccc eS c ec cseess 226 
MILITARY SERVICE 

ne OMMUMNRUNNNE EMBO. 6 osc esdccceccnsesecssee’ 591 
MINORS 


Workers’ Compensation. The legislative purpose was to 
deprive minors of none of the rights they would have 
had at common law, so this 13 year-old employee who 
was injured while operating a power-driven dough 
machine at the direction of the individual defendants 
(who are the sole shareholders and officers of the 
defendant corporation, a pizzeria) and who has elected 
to bring a common-law negligence action against his 
employer, as minors are authorized to do by N.J.S.A. 
34:15-10, may also maintain his 34:2-21.17 action 
(violation of the prohibition under 16 to work with 
power-driven machinery) against the individual de- 
fendants despite the fact that they were also his 
co-employees. Law Division; Thompson v. Family 


I es occ vcmane bed sevcubove os 626 
MOTOR VEHICLES 
RE lA I ee a ag 414 


Since plaintiff could not see to the passenger side of the 
van that was stopped to make a left turn from the 
opposite lane and the road was wide enough to accom- 
modate two vehicles, it was foreseeable that an unob- 
served car could pass the van on its passenger side and 
the trial court was correct in instructing the jury to 
consider whether plaintiff had exercised a degree of care 
in making her left-hand turn (which resulted in a 
collision in which the jury found her 55% negligent) “in 
proportion to the increased damages involved”; to the 
extent that Rudy v. Thompson can be read as reaching a 
‘contrary conclusion, it is disagreed with here. Appellate 
Division; McGowan v. Berry et al. ................ 408 


ROPE LORE OTE ERA NT AT 


MUAs 

Although N.J.S.A. 40:69A-10, as amended in 1985, 
provides that mayors shall serve ex officio on all 
appointed bodies in municipal government of which 
they are not voting members, municipal utilities 
authorities are political subdivisions of the State, and 
the mayor of this Faulkner Act municipality is not an ex 
officio member of its MUA. 

—It is the township council, not the mayor, that has the 
power to 9 members to the municipal utilities 


authority. Law Division; Robertson v. Washington Tp. 
a ee A, oie cs ces oda ves rmhaese es 588 
MUNICIPAL COURTS 


Remanding this matter to the municipal court to allow 
the State to supplement its case by introducing an 





inspection certificate for the breathalyzer defendant 
had been tested on (because the serial number of one 
certificate differed from that of the machine used) 
violated R.3:23-8(a); defendant was clearly entitled, on 
his — to the Law Division, to a trial on the original 
record. 


--The breath-test results should not have been admitted 
in the municipal court trial since there was no showing 
that the breathalyzer machine had been inspected prior 
to defendant’s test and certified to be in proper working 
order; the trial de novo should have been solely on the 
remaining testimony. 


‘--Municipal Court Procedure. When the municipal court 


judge conducted the remand hearing and admitted an 
apparently correct breathalyzer inspection certificate 
into evidence without defendant or his attorney present, 
defendant’s right to be present at every stage of his trial 
was violated. 

--Where, as here, a complex case with serious consequen- 
ces is not prosecuted by an attorney representing the 
interests of the State, R.7:4(b) permits the municipal 
court to request such an attorney; the court’s appearance 
of impartiality is seriously eroded when a case is 
prosecuted by a judge who is also the ultimate fact 
finder. Appellate Division; State v. Hardy 513 


Ee Ae eT 166 


MUNICIPAL LAND USE 

The 3-to-2 vote for the requested N.J.S.A. 40:55D(C) bulk 
variances constituted approval here, where all seven 
members of the board of adjustment were present but 
two were ineligible to vote under 40:55D-10.2 (because 
they had missed one of the hearings on the application: 
and had not reviewed the transcript or heard the 
recording); their presence should not be counted for any 
purpose and, since a quorum (a majority of the full 
membership) was present without them, all that was 
needed was a simple majority of those members voting. 
Law Division; Garner v. Mountainside Bd. of Adjust- 
ment 624 
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Enforcement of zoning ordinances cannot be limited by 
ordinance to the building inspector since N.J.S.A. 
40:55D-18, which pre-empts, gives “interested parties” 
such as taxpayers in the municipality the right to 
institute such proceedings. Appellate Division; Bay 
EE Wh, I oo snces we wenn oaias seeressewsa 14 
Pinelands. The new rules, adopted by the Pinelands 
Commission in response to the Appellate Division 
opinion in this case, dispose of the controversy over 
whether uncertified municipalities were “interested 
parties,” and the grant of certification is vacated; an 
applicant like the developer here, who has nothing more 
than an old-rule executive director’s aproval, must now 
go to the local municipal planning agency for preliminary 
approval under N.J.A.C. 4:50-4:18. Supreme Court; In re 


Ee Dea rree ei e ie REN JP cee Meeps 5 281 
See Administrative Procedure. ................... 414 
Nh IE, EO TS LSE SER OME DLT 293 


A variance that would enhance the value of property 
immediately after its acquisition from a public agency 
should be carefully scrutinized, and there is no reason 
why this experienced builder-developer should be aided 
in extricating himself from what may not have been a 
wise purchase of property, zoned for seven single-family 
houses, by a variance for 18 condominium units; the 
variance is invalid. Appellate Division; Degnan et al. v. 
EE ofa cn crac tg eu ees cas sencdcceie cael 406 


EE SOE EOE SOP OEE ENE POON EE 444 


“Frontage” and “front yard” have separate meanings 
and may not be used interchangeably; the site plan for 
this corner lot has more than the minimum frontage on 
one street and meets all the front-yard setback and bulk 
requirements, and there is no reason why the ordinance’s 
frontage requirement should be applied to both streets. 
Appellate Division; Galanter v. Howell Tp. Planning 
Bd. et al 478 


The ordinance amendment that rezoned to a lower 
density a bayfront area that consists of property that 
has been purchased by the township and property 
owned by appellants, which was passed after the 
township unsuccessfully tried to buy appellants’ 
property for public use, is not unconstitutional and, 
since it furthers the master plan and advances the 
community interest in preserving open space, does not 
constitute “spot zoning.” Appellate Division; Riggs v. 
Long Beach 586 


The Legislature intended to authorize municipalities to 
impose site plan review requirements on changes from 
one permitted use to another (but they may waive them 
for modest maysp, in use). 

—Although a planning board may rescind site plan 
approval (as long as it observes, as it did here, the due 
process requirements of notice and an opportunity to be 
heard), plaintiff had cured any defect in his status as 
“developer” prior to the recission here; it was therefore 
arbitrary and is set aside. Law Division; Carofalo v. 
MEE: LL nc ccesskaee bees veua’ 519 
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Since the off-tract improvement ordinance’s allocation 
to developers of the cost of future improvements to the 





township’s transportation network does not rest, as it 








must under N.J.S.A. 40:55D-42, on a clear, direct and 
substantial relationship between a particular develop- 
ment and the improvement in question, but instead rests 
on a generalized, hypothetical townshipwide model and 
the impact of full development, it is ultra vires. Law 
Division; N.J. Builders Ass’n v. Bernards Tp. ..... 558 


MUNICIPALITIES 

DOT. A municipality is not entitled to a hearing prior to 
the installation of a traffic control signal on a state 
highway by the N.J. Dept. of Transportation. Appellate 
Division: Cedar Grove Tp. v. Sheridan et al. ....... 71 


Police Chiefs. The designation of a detective should be 
viewed as an appointment or promotion, rather than as 
an assignment by the chief of police, and the ordinance 
providing that detectives be appointed by the police 
chief with the approval of the governing body is not 
undue interference in the operation of the police force 
but a valid sharing of the power of appointment; to the 
extent that Gauntt imples that a chief’s power to assign 
includes the power to designate the head of a detective 
division, it is rejected. Supreme Court; len 
BE cede bn ois hve unbev hese wees oink ee eeubeeeaan’ 


Provided the charges are fair and equitable, a munici- 
pality that operates its own water or sewer-treatment 
works may include in its rate or connection charges a 
component to recover portions of the capital costs of the 
system; although the 1985 amendments to N.J.S.A. 
40:14A-8,-21 and -22, providing a uniform method for 
calculating a permissible fair-share connection fee, 
apply only to utility authorities, the Legislature cannot 
have intended to give municipalities less ability to 
recoup capital costs and the formula reflects the 
princples that are also applicable here. Supreme Court; 
Meglino v. Eagleswood Tp. Comm. et al 209 


See Environmental Protection. .................-- 339 


OTOP Pa R LPS OE ROe Oe eT ee 342 
Newsracks. Newsracks are included in the concept of a 
“street stand” in N.J.S.A. 40:52-1 and may be regulated 
as to time, manner and placement to carry out some 
substantial interest of the regulating municipality; 
some provisions of this ordinance limiting the placement 
of newsracks are reasonably related to defendant’s 
concern for safety and aesthetics and are valid but some 
serve no substantial purpose, and the $10 application fee 
for each rack and the requirement that an applicant post 
an insurance policy of $1,000,000 for personal injury and 
$50,000 for property damage are unreasonable financial 
burdens that deny First Amendment rights. 

—Pre-Emption. Obscenity. The definition of obscenity 
in the ordinance provision prohibiting its exposure in 
-newsracks conflicts with the standards in N.J.S.A. 
2C:34-2 and, in the area of printed matter, the State has 
pre-empted the filed. Law Division; the News Printing 
Company v. Borough of Totowa. ................. 446 


Taxes. N.J.S.A. 54:4-72 permits the municipal governing 
body to prescribe the tax collector’s working hours on 
those days when the statute permits it to require the 
office to be attended. Appellate Division; Van Allen v. 


No ors x se ncansdonlekewss nuk aede beds 514 
NEGLIGENCE 

Landowners. See Contractors. ..................05- 13 
Products Liability. See Evidence. .................. 43 
NEWSRACKS 
la co Siete 446 
NO FAULT 


In this suit against two defendants, one for a car 
accident and the other for a subsequent fall, the trial 
court properly held that bills incurred after the fall for 
the treatment of plaintiff's psychological condition were 
not “collectable” under the no-fault law and thus were 
admissible for proving damages caused by the fall. 

—Jurors. The trial court did not err in denying defendant’s 
motion to dimiss a juror who understood plaintiff's 
language; she stated that she would abide by the 
interpreter’s version of plaintiff's testimony and could 
render an impartial verdict, and such professions of 
impartiality should be accorded great weight. Appellate 
Division; Amaru v. Stratton et al 13 


Plaintiff, who was sleeping in his bed when injured by 
carbon monoxide fumes (his brother committed suicide 
by running the car’s engine in the family garage under 
plaintiff's bedroom) was not a “‘pedestrian” under 
N.J.S.A. 39:6A-4 and thus is not entitled to PIP benefits. 
Appellate Division; Petties v. Petties et al......... 


Injuries resulting from a criminal attack on the driver of 
a poerenee: car when he stopped to ask directions are 
covered by PIP benefits as being ‘“‘the result of an 
accident involving an automobile” within the meaning 
of N.J.S.A. 39:6A-4 as effective at the time of the 
incident. Appellate Division; Smaul v. Irvington 
General Hospital et al 250 


The 1982 amendment to N.J.S.A.39:6A-10 changed 
existing law to provide that income-continuation and 
essential-services benefits cease upon the death of the 
claimant, and did not effect a change in the policy issued 
to plaintiff's decedent in the absence of an endorsement 
changing its terms. appemate Division; Capelli v. Twin 
City Fire Ins. Co. et al. 338 


N.J.S.A. 39:6A-7a(1) bars recovery of PIP benefits by 


eee were eee reese eee eee eeeeeeee 








Page Ten 








NO FAULT (cont.) 


any driver who has an accident while seeking to avoid 
lawful policy apprehension, regardless of whether an 
‘arrest would have followed. Appellate Division; Serio v. 
IDL 5.6 5.045:cencabwheevessscunneneeseen 412 


re Weld)": | (0): a i oer 


Ambassador is distinguishable and does not stand in 
the way of declaring that a specific exclusion, in an 
automobile liability insurance policy, from coverage for 
the insured’s liability ceased by his intentional wrongful 
acts does not violate either public policy or the statutory 
» Rise Superme Court; Allstate Ins. Co. v. me - 
| SRO PRS Pew ree es errr yer e Tre er errr 


N.J.S.A. 39:6A-7(b)(1) excludes from PIP coverage under 
another’s insurance policy a claimant who had failed to 
obtain PIP coverage for his own vehicle, and the fact 
that plaintiff’s allegedly uninsured vehicle was not 
involved in the accident in which plaintiff was injured is 
not relevant. Law Division; Kennedy v. Allstate Ins. Co. 
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NONPROFIT CORPORATIONS 
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OATHS 
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OBSCENITY 


See Municipalities............. Siiusletea eat eaeusen 


Pre-Emption. The ordinance regulating the public 
display of magazines containing nudity is not part of 
the borough’s zoning ordinance and does not control the 
Jocation but the manner of the sale; it is thus pre-empted 
by State legislation, and defendant’s conviction for 
failing to cover Playboy and Penthouse is reversed. The 
distinction the borough attempts to make between the 
sale and the display of obscene material should properly 
be addressed by the Legislature. 

—Even if the ordinance were an otherwise valid exercise 
of municipal authority, it is constitutionally defective in 
that it allows the third prong of either the Miller or the 
rejected Memoirs test for defining obscenity. Appellate 
Division; State v. Bill Meyer of Readers Show- 


COE CYT at dla, etd apa APE rs NS pre Pe ed 517 
OPEN PUBLIC MEETINGS 

RE RNR PRY PF 0 Li aaa ee 626 
PAGEANTS 


The Miss New Jersey Scholarship Pageant, as a private 
enterprise, is entitled to have its rules interpreted by its 
chosen officials provided that the rules are followed and 
that there is no fraud, bad faith or gross mistake; their 
determination that a Pennsylvania resident who 
registered for a two-week course in “‘contemporary 
health” at Trenton State College, and never attended 
any of the classes, was a “bona fide registered college 
student” and thus eligible for their contest was made in 
good faith (although it erodes the carefully crafted 
public perception that a Miss America contestant has a 
significant nexus with the state she represents) and the 
court will not substitute its judgment (although it does 


recommend that Miss America officials review their. 


eligibility rules). Chancery Division; Bridges v. Georgi- 
ana et al 449 


PAROLE 

Regulations enacted pursuant to N.J.S.A. 30:4-123.45 et 
seq. do not apply a body of law to pre-Code prisoners 
more onerous than that in existence at the time they 
committed their crimes; there is nothing in the case to 
justify the allegation that the Parole Board has 
improperly delayed appellant’s parole date to equalize 
the Code’s lengthy parole ineligibility term for murder. 
—Mastriana can no longer be considered the law; after 
making a decision adverse to a prisoner, the Parole 
Board must state whether any confidential document 
played any substantial role in that decision; if it is 
appealed, the court will determine the propriety of 
nondisclosure and fashion an appropriate remedy. 
Appellate Division; Thompson v. New Jersey State 
RE IRN Ts RE IE TR RRCRN PS: 339 


PATERNITY 

Res judicata. The mother, although not a party to the 
paternity action brought by the county board of social 
services (as was the procedure in 1971), where blood tests 
were introduced and a judgment of “no filiation” was 
entered, is barred from bringing this support action 
against the same defendant in 1986 by 1) res judicata, 
since she fully participated in the 1971 action and was in 
privity with the board, and 2) laches; R. 4:50-1(f) does not 
afford relief here since a case is not “exceptional” simply 
because a different result can be hypothesized by virtue 
of new evidence created by scientific advancements (the 
HLA test was judically accepted six years ago.) Chancery 
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Division; Moore v. Hafeeza.................e0e0% 702 
PENSIONS 
SAR Se res “Se LE Re oO IY mE” 518 


The “direct result” test was legally satisfied here, where 
appellant was fine before the employment-related 
accident that set the whole total-disability situation into 
motion; if he cannot recover accidental-disability 





retirement benefits, no claimant could ever recover them 
in any circumstances where a quiescent underlying 
condition (here unsymptomatic/arthritis) had caused 
and might never cause any trouble. Appellate Division; 
Perrucelli v. PERS Trustees 478 


PHYSICIANS 

ES 26.0 caves eeeneeeeeunnneesenseiekers 165 
DIS i205 cas phpakdeues waren eineeaeebutes 166 
PHYSICIANS PRIVILEGE 
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PINELANDS 

OO PEUMIIRL LAME UGE... ove scecccceccccecciace 281 
Taxes. A Pinelands municipality that seeks to support 
an assessment on a property’s prospects for development 
must either adopt a master plan and zoning ordinance 
conforming to the Comprehensive Management Plan or 
come forward with a preponderance of evidence of the 
developability of a number of homesites that would be 
approved by the Pinelands Commission; in the absence 
of such evidence, the Tax Court may properly find, as it 
did here, that “developability” is so speculative as to 
have no value. Appellate Division; Riorano, Inc. et al v. 
Nr oh Sango a bnxd undes vid ceed c es beeen’ 71 


PLEA BARGAINS 

A defendant who pleads guilty cannot be sentenced to 
an extended term unless he has been specifically 
apprised at the time of the plea of the increased number 
of years to which he is exposed under N.J.S.A. 2C:43-7, 
and appellant may withdraw his plea; the responsibility 
for this awareness should not be cast exclusively on the 
shoulders of defense counsel, and judges should satisfy 
themselves, through sepecific questions and answers, 
that defendants understand. Appellate Division; State 
IE 65640 6 0k Re HOG 0505s Fey ceN Aa SS 413 


Right to Counsel. Although other jurisdictions may 
require advice as to the possibility of deportation as a 
result of a guilty plea, that is not at present the law in 
New Jersey; defendant has not demonstrated the level of 
manifest injustice required to vacate his plea of guility 
to possessing marijuana with intent to distribute and 
cannot demonstrate prejudice from his attorney’s 
inconclusive immigration advice; he was alerted to 
potential immigration problems before pleading guilty 
and, since he had never made any effort to rectify his 
illegal immigration status, he was exposed to deportation 
in any event. Appellate Division; State v. Chung .. 406 


The prosecutor was properly allowed to withdraw an 
offer of a plea agreement before defendant had accepted 
or rejected it; even if the withdrawal had not been 
proper, the agreement (two years for transporting 
massive amounts of cocaine) would have been rejected 
by the court as too lenient. 

—Right To Counsel. So long as the bar of New Jersey is 
able to provide effective counsel (and even if defendants 
had been represented by the out-of-state attorneys they 
requested they could not have received more competent 
representation), there is no constitutional right to select 
an attorney who is not a member of the N.J. bar and, 
inasmuch as the proposed attorneys were from varied 
and distant geographical locations, there was no error 
in the trial court’s denial of defendants’ pro hac vice 
apesionion. Appellate Divison; State v. Chappee et 
a 465 


Supervisory Treatment. Once the State formally 
commits itself to forego the more serious prosecution, in 
return for which the defendant pleads guilty to the lesser 
offense (here, possession of heroin), the fact that the 
charge of possession with intent to distribute has not yet 
been dismissed at the time of sentencing, and that the 
proofs would support it, is not relevant to the question of 
eligibility for supervisory treatment under N.J.S.A. 
24:21-27(a)(2), and that the charge must be considered 
fully disposed of within the meaning of Battaglia. 
Appellate Division; State v. Remhardt............ 476 
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Forfeiture. Pleas. State v. Reid is adhered to and 
defendant’s arugment that his plea of guilty should be 
set aside, because neither the judge nor anyone else told 
him he would lose his state job as a collateral consequence 
of being convicted of a crime is rejected. Appellate 


Division; State v. Heitzman ...................... 368 
POLICE CHIEFS 
I US 220 


Wire-taps. The police chief’s request that the contents of 
the taped telephone conversations, lawfully recorded 
pursuant to N.J.S.A. 2A:156A-4C (the one-party consent 
provision), be used in disciplinary proceedings against a 
police officer is denied because disclosure under the New 
Jersey Wiretap Act is limited to criminal proceedings; 
the police chief is not a law-enforcement officer for 
disclosure purposes here, but the administrative head of 
a municipal department seeking to discipline an 
employee in a purely civil proceeding. Law Division; In 
re Spinelli 558 


POLYGRAPHS 
Since the defense in this civil action for business-inter- 


ruption insurance has not made known to the jury its 
concession that plaintiff was not in any way responsible 
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for the fire and has extensively cross-examined him 
with a view to showing that he had made substantial 
material misrepresentations to the insurance company, 
whether he was involved in the arson (which would have 
constituted a defense under the policy) is now a material 
fact; plaintiffs proffered evidence that he offered to take 
and passed a polygraph test during the police investiga- 
tion is thus admissible under Evid. R.3 as “any relevant 
evidence” to prove a material fact not in dispute. Law 
Division; Senders v. CNA Ins. Cos. ............... 252 


PRE-EMPTION 

Sunday Closing Laws. Municipalities may enact local 
Sunday blue-law ordinances that prohibit particular 
activities on Sunday in a manner different from the 
state’s Sunday blue law, which does not deal with the 
matter so comprehensively, uniformly or consistently 
on a statewide basis as to impliedly pre-empt, nullify or 
supercede all local Sunday closing regulations. Supreme 
Court; Mack Paramus Co. et al v. The Mayor and 
Commell OF POTHIIUS GEG ..... 2 occ cccccevccescesss 237 


Sunday Closing Laws. The municipality’s Sunday 
closing ordinance was not pre-empted by N.J.S.A.2C-1- 
5(d) and is enforceable. Supreme Court; Devilin v. Mayor 


and Council of Ocean City .................00008: 248 
OO DUOIIIOIDEIIOIOD. oo oc ccc cccccevcccoscneseees 446 
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ng | er 625 
See Products Liability. ...... RE OTE EE 623 
PREJUDGMENT INTEREST 

RE EEE ETE Se ee oT? Oe 556 
PRISONERS 

hs ce LU be be kiy eben’ ise KieERERS 414 
PRISONS 

See Administrative Procedure .................005. 69 
PRODUCTS LIABILITY 


Pre-emption. Although the trial judge told the jury that 
the employer, who was suing for property damage 
caused when an industrial oven exploded, had the 
burden of showing that it was foreseeable by the 
manufacturer that the substantial alteration in the oven 
would occur, he neglected (in this consolidated trial 
where the jury found the employer’s liability for the 
property damage greater than the manufacturer’s), to 
instruct that the injured employee also had that burden 
further, the judge failed to explain the principle of 
superceding intervening cause as it related to the 
alteration of the oven, and a new trial between the 
employee and the manufacturer is required (although 
the amount of damages awarded the employee need not 
be disturbed). On trial, the evidence should be carefully 
analyzed to determine which of the seven Cepeda 
risk-utility factors should be charged; here, where some 
were not in dispute or significant to the issues presented, 
charging all seven factors was error. Appellate Division; 
Navarro v. George Koch & Sons, Inc., et al........ 623 


Pre-Emption. The Federal Railroad Safety Act and the 
Hazardous Materials Transportation Act, which pres- 
cribe the proper labeling of tank cars and hazardous 
material, pre-empt this common-law failure-to-warn 
action brought against the manufacturer and lessor of a 
tank car by an employee of the chemical company that 
was receiving a shipment of sulfur who was overcome by 
hydrogen sulfide fumes while venting the tank car; 
under the federal scheme, since the tank car was not 
limited to transporting hazardous substances, the 
obligations to warn of any danger was on the shipper 
and the purchaser--to require permanent warnings of 
the type sought by plaintiff would not promote safety. 
Law Division; Andre v. Union Tank Gar Co. Inc., et 


BP Sec Ee icra iarace Wyn Pohe sada eog tees Rots ene tee 625 
PROFESSIONALS 

See Informer’s Privilege. ....................0000 552 
PROOF OF MAILING 

TIN TTI Oy es ee ee a 620 
PROSECUTORS 


A county prosecutor’s application for budget approval 
pursuant to N.J.S.A. 2A:158-7 is not an “action” in 
which intervention by a taxpayer is authorized; the 
assignment judge’s role in reviewing the request is 
legislative, not judicial,and reviewable as such. Law 
Division; In re Kaye 700 
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Negligence. See Evidence. ...............0..ceeceee 


Even if defendant had a duty to warn that it was 
dangerous to transport furniture on the tops of the 
elevators it manufactured and serviced, the verdict 
allocating 100% liability to it was against the weight of 
the evidence; aga pg decedent was not using the 
elevator properly when his head was crushed, and there 
was testimony that he had been advised of the danger. 
ae Division; Rivera v. Westinghouse areas 
0. 
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See Self-Incrimination...............ccccceeeecces 


PTI 
ee SII oo. nok doo 0 kxeictvscrcdccndc. 








NEW JERSEY LAW JOURNAL, THURSDAY, FEBRUARY 12, 1987 








PUBLIC EMPLOYMENT 
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PUNITIVE DAMAGES 

Strict Liability. Punitive damages are available in 
failure-to-warn strict liability actions where, as here, the 
manufacturer 1) is aware of or culpably indifferent to an 
unnecessary risk of injury and 2) refuses to take steps to 
reduce that danger to an acceptable level. 

—Some controls can be instituted over runaway cumul- 
ative punitive damages (perhaps the most likely 
solution lies in the use of class actions for those 
damages); a defendant may introduce evidence of other 
punitive damage awards it has paid, as well as the 
financial effect another one would have, and juries 
should be instructed to keep in mind that punitive 
damages are meant to punish and deter for the benefit of 
society not to compensate plaintiffs; further, trial courts 
aretoconsider prior punitive awardsin considering remittitur. 
+ Court; Fischer v. Johns-Manville Corporation 
I ds 5s Vand Sav Shes ve SUELEN ERODES MORNE Lae ETE 336 


QUORUMS 
See Administrative Procedure. .................6. 280 


REAL ESTATE/REAL PROPERTY 

Absent bad faith or special circumstances, the threshold 
standard for imposing liability on a seller for a 
brokerage commission in an aborted real estate transac- 
tion is a finding that the seller committed a breach of the 
sales contract that was not innocent or avoidable; here, 
the seller’s effort to have the SBA lien on the property 
released was totally consistent with its obligation to the 
buyer under the contract (the fact that the SBA found its 
reasonable proposal unacceptable is irrelevant) and the 
judgment awarding the broker a commission on the 
unconsummated sale is reversed. Supreme Court; Van 
Winkle & Liggett et al v G.B.R. Fabrics, Inc. ...... 249 


The court-approved attorney-review clause in a contract 
for the sale of real estate requires an attorney to notify 
both the realtor and the other party of disapproval; 
notice to the realtor alone is not sufficient. Appellate 


Division; Denesevich v. Moran ..................- 621 
EEA OCCT EELS LEE PRE EP Re ee 761 
Nios vcs unk ence waa 195 


Since the parties treated the lease as fully effective at the 
closing and the buyer took title on terms substantiallly 
in accordance with the option in the lease, plaintiff is 
contractually entitled to receive the real estate commis- 
sion from the the defendant seller and the trial judge 
must review the defendant buyer’s pnnaeton in this 
transaction; the buyer could not aid the seller to breach 
its agreement with plaintiff merely to obtain a better 
price although if the judge determines that the buyerisa 
joint tortfeasor, it may be entitled not only to contribution 
but to indemnification from the seller for any sums 
payable to plaintiff. Appellate Division; Albert M. 
Greenfield and Co. of New Jersey, Inc. v. SSG Enter- 
prises, et al 776 


eee eee eeeeeresesreseeesesseeseseeseseseses 


Although at common law.an easement in favor of a third 
person could not be created by reservation or exception, 
the Restatement approach is better and is adopted here; 
by a single instrument of conveyance, there may be 
created an estate in land in one person and an easement 
in another. Appellate Division; Wildwood Crest v. Smith 
SE 6 oca peta ee og eed eek ag hea a ce es x ee 405 
RECEIVING 

N.J.S.A. 2C:20-7b (2) neither contemplates the proof of 
“theft” within the meaning of 7a nor requires that proof 
of the earlier act of receiving take the form of a 
conviction for that offense. Appellate Division: State v. 
IE See ho ons tage cbxb cies cierieae 166 


REFERENDUMS 

The D’Ercole result is contrary to the legislative policy 
of encouraging citizen participation in local government; 
the proper distinction between legislative ordinances, 
which are subject to referendums, and administrative 
ordinances, which are not, is that when a municipal 
government body is merely ministerially complying 
with and putting into execution a State or local 
legislative mandate the ordinance is “administrative”; 
the number of fire captains and the position of fire 
protection subcode official are not statutorily mandated, 
and the rejection of plaintiffs’ petition for a referendum 
is reversed. Appellate Division; Menendez et al v. Union 


2 GS ames rele boats) es eeneee abet 429 
REFUNDS 

Ban Dieabiiity Bomelits. avincc ic ciiiccccvcccisectad 699 
RELIGION 

ONE OG. o.oo vb cee swansie debs 374 
RENT CONTROL 


The amendment to Newark’s rent-control ordinance 
limiting annual increases, including the automatic 
annual 6 percent increase, to 25 percent is unconstitu- 
tional on its face and as applied to plaintiff because it 
precludes any possibility of a just and reasonable rate of 
return where the rent-control board finds a hardship 
increase in excess of 19 percent necessary. Law Division; 
cnn Associates v. Mayor and Council of Newark . 
OE <b Vols bss o4 oleulant 3% abotuk ola Ghaw Mabka ee caNota tows 44 





RES JUDICATA 
I, 4 sc thiececeneKeabbepinnksuexetecny 702 


RESTRICTIVE CONVENANTS 

The neighborhood scheme for preserving the ocean 
views of 30 ocean-front lots was correctly found by the 
trial court to be “universal, reciprocal and reasonably 
uniform’’, here, where the original grantor imposed 
setback restrictions on 26 lots and the owners of the 
remaining four have at all times acted in accordance 
with those restrictions. 

--Plaintiffs’ failure to have enjoined some earlier, modest 
violations of the setback restrictions by other neighbors 
does not disentitle them from relief against defendant’s 
far more substantial and harmful instrusion on their 
ocean views, nor can he fairly complain that, because of 
his own alacrity, they did not prevent his violation 
before its completion; his house must be re-sited to 
conform with the common neighborhood scheme. 


Appellate Division; Blaine et al v. Ritger.......... 516 
RETROACTIVITY 

ee II, fo Nis adv cneceebasvipervieceens 225 
See Environmental Protection. ..................- 371 
RICO 

I os 0s vos ve sb win ceeineeueens 413 
RIGHT OF PRIVACY 


Since this paralyzed, painracked patient is a competent 
adult who merely wishes to permit the amyotrophic 
lateral sclerosis to take its course and there is no conflict 
between her and the medical profession, no actual or 
potential life other than her own is involved and the 
interests of innocent third parties have been protected, 
her constitutional right to decide to have her respirator 
disconnected will not be abridged. Chancery Division; 


IM TO PATE. «00. wascccccese Prrrrrerrerr ree 591 
See Guardian Ad Litem.......................000- 168 
RIGHT TO COUNSEL 


Since the trial court did not conduct a penetrating and 
comprehensive examination of all of the pertinent 
circumstances to ensure that defendant appreciated the 
dangers and disadvantages of representing himself in 
his trial for armed robbery (conpetency to stand trial is 
an independent question), one cannot be sure on this 
record that defendant knew what he was doing when he 
waived his right to counsel and his conviction must be 
reversed; remanded for a new trial. Appellate Division; 
State v. Guerin 


eee emer eee eee eee ee eeeeseseeeseeseesese 


Bao Phen BOReOiMs. 2... 55 ice scccccccsccceccucces 


Self-Incrimination. Applying Moran, defendant was 
unrepresented when he mentioned the Passaic robbery, 
knowingly waived his right to counsel and confessed, 
since his right to counsel on that matter had not yet 
ripened and the scope of representation of assigned 
counsel in the Middlesex matter for which he had been 
arrested did not encompass the unrelated Passaic 
charge; the pre-indictment questioning by the Passaic 
prosecutor was therefore proper, and there was no 
violation of defendant’s Sixth Amendment rights in the 
taking and admission of his confession. Appellate 


Peewee Tee V. PONG... on. ccc cc ccccnsccccvsces 370 
ey) ect ee 465 
a0 yo (EES EOE Ra eerie OE OR? 166 
SEARCH AND SEIZURE 


Defendant’s driving slowly on the shoulder of a rural 
highway at 4 a.m. with his left-turn signal blinking was 
sufficient reason for the police officer to stop him and 
inquire generally if anything was wrong; his motion to 
suppress evidence of drunk driving produced by the stop 
was properly denied. Appellate Division; State v 
a TT ie ag ag lee ee eae 251 


Removing a car seat and door panel in a warrantless 
search incident to a valid arrest is not permissible under 
Belton; that area is outside the “passenger compartment” 
and was not readily accessible to either the driver or the 
passenger, so the suspected controlled dangerous drugs 
found in a well between the chasis and the frame of the 
car are suppressed. Law Division; State v. 
SUED ag ca Dewe0 cs ou.8 bk avbas aid c¥o sh imessee ew 446 


SELF-DEFENSE 

Although a finding that decedent (who was carying a 
rifle) had not actually fired would be inconsistent with 
defendants’ testimony that he had, that would not 
preclude the jury from finding that the defendants 
nevertheless had had an actual, honest, and reasonable 
belief that they had to fire in self-defense; the trial judge 
compounded the reversible error of a contrary instruction 
by then erroneously placing on defendants the burden of 
proving that decedent had fired. 

—Evidence. A metal detector’s underlying principle of 
operation is not a matter of common knowledge, and 
expert testimony is required to support the admissibility 
of its results; the trial judge erred in allowing testimony 
of the police officer’s unsuccessful search for spent 
shells from decedent’s weapon with his hardly new 
pesonal metal detector (which he had never had tested 
for accuracy). 


Page Eleven 











—Jurors. When so advised by defense counsel, the trial 
judge should have assertained whether two jurors were 
sleeping during cross-examination and, ifso, should 
have considered proper corrective measures. Appellate 


Division: State v. Burks etc. .................0.000- 70 
SELF-INCRIMINATION 
SEG MEUM IER VINE 5, 55, 5:6:6.405 5. 10:10 6:6 6:0eesearecovde bb 0.8 4.00% 307 


Before an accused’s previously asserted right to remain 
silent may be deemed to have been “‘scrupulously 
honored,”’ law-enforcement authorities must, at a 
minimum, readminister the Miranda warnings; in the 
absence of fresh warnings, any inculpatory statement 
given in response to police-initiated custodial interroga- 
tion is inadmissible as having been compelled in 
violation of the Fifth Amendment and New Jersey’s 
common-law right not to be compelled to be a witness 
against oneself. Supreme Court; State v. Hartley. .. 85 


Se Pe I 5 Fo hi Sk dose ved Rasen cued 370 


Defendant did not assert a right to counsel during his 
custodial interrogation (after Miranda warnings were 
given) and his confession was properly admitted; his 
having filled out a form at the jail, at a jail guard’s 
initiative, requesting a public defender when no one was 
interrogating him was neither an explicit nor an 
implicit request for an attorney within the meaning of 
Miranda and Edwards. Appellate Division; State v. 
NS cee e a oe Punt ve Ue Sek Rice ko 40s a9 Kees eR 477 


There is little difference between a volunteered statement 
and a statement given at an interview initiated by a 
defendant; under the Sixth Amendment, if an indicted 
defendant in custody initiates a conversation with the 
police regarding criminal activities and effectively 
waives counsel after being given Miranda warnings, his 
resulting voluntary statement will be admissible, at 
least where (as here) counsel has not yet been appointed. 
—Ethics. Prosecutors. Since the jailed defendant called 
for the meeting after he was indicted and before he was 
represented, and obviously thought it advantageous to 
talk (after being given Miranda warnings) RPC 3.8 was 
not violated when the prosecutor’s representatives took 
his statement (although evidence given in violation of 
‘applicable disciplinary rules may be admissible). 
Appellate Division; State v. Darby................ 514 


Sole Proprietors. The voluntarily prepared business 
records of a sole proprietor are not privileged against 
compelled self-incrimination under either the Fifth 
Amendment or New Jersey common law (providing that 
the production of such records is itself both nontesti- 
monial and non-incriminating) and this subpoena duces 
tecum should not have been quashed. Supreme Court; In 

97 


MG CHUTE ors s od aioe: ccaivrs she avered ep bodes aecieees 6 
Oe I, ooo ac cc cccedacuacseseneveceses 865 
SENTENCING 

Double Jeopardy. See Bail. ...................005- 739 


The statutory presumption of imprisonment for persons 
convicted of first and second degree crimes refers to 
.N.J.S.A. 2C;43-2B 3 straight sentences of imprisonment 
and not to “split sentences” under (b) (2); the presumption 
of imprisonment still applied here, where the State 
agreed to recommend a third degree sentence, and the 
90-day jail term imposed as a condition of probation 
after defendant pleaded guilty to a second degree sexual 
assault does not satisfy it. Appellate Division; State v 
Kreidler 481 


Where a mandatory term of imprisonment (here, for a 
crime involving a firearm) is required, the jury need not 
be instructed that a guilty verdict would result in the 
mandatory minimum sentence; such an instruction 
might invite it to neutralize the Grave Act. Defendant’s 
reckless handling of a gun and the death of the victim 
are elements of reckless manslaughter and, thus, are not 
aggravating factors to be considered in assessing the 
sentence. Appellate Division; State v. Reed 44 


Since the Commissioner of Corrections could not have 
known when he transferred respondent from the Adult 
Diagnostic and Treatment Center to state prison that he 
could not be confined for his original maximum 
pre-Code sentence, the Commissioner is given leave to 
reconsider the transfer; if he is not retransferred, 
respondent’s new sentence should reflect the changes in 
sentencing policy under the Code. Supreme Court; 
Gerald v. Comm’r. N.J. Dept. of Corrections ....... 


N.J.S.A. 2C: 44-5(a)(2) limits the judge’s authority to 
impose discretionary extended terms and is inapplicable 
to mandatory Graves Act extended terms; when multiple 
Graves Act sentences are imposed on a second Graves 
Act offender, each sentence must be within the extend- 
ed-sentence range. 


—Where, as here, a Graves Act crime (aggravated 
assault with a handgun) merges with a non-Graves Act 
crime (conspiracy to commit murder), the sentence must 
be at least equal in length to the mandatory sentence 
required for the Graves Act crime; if the sentencing 
guidelines do not so permit, the Graves Act crime 
lo the merger. Appellate Division; State v. 

onne 
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Where, as here, merger by the Appellate Division of the 
two counts of an indictment that had formed the basis 
for a plea agreement so diluted that agreement that the 
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SENTENCING (cont.) 


maximum sentence permitted would be reduced by 
one-half, thus destroying the State’s reasonable expec- 
tations, the agreement must be vacated and the parties 
returned to the status quo ante; merger should not 
become equivalent to an automatic reduction of the 
original sentence. Appellate Division; State v. 
ie A vn tane kick boo tn xaiceeneak ss ie eeesesiaase 306 


When imposing a sentence for a Controlled Dangerous 
Substances Act offense, the judge must identify and 
weigh aggravating and mitigating factors as set forth in 
N.J.S.A. 2C:44-1(a) and (b), including the nature and 
circumstances of the offense and the defendant’s role; 
those factors provide a critical guideline for arriving at 
an appropriate sentence in the absence of the CDS Act of 
the sentencing ranges and presumptive sentences that 
govern sentencing for Code offenses. : ; 
—When a plea-negotiated sentence cannot be sustained 
under the guidelines of the Code but is nevertheless 
reasonable because of a reduction or dimissal of 
charges, the prosecution can protect the State’s interests 
by requiring that the defendant waive an appeal from 
the sentence; if he nevertheless takes a timely appeal, 
the State can move promptly to vacate the sentence an 

have him fired on the original charges. Appellate 
EOE WOS SIU FTI oo. os ics ceeavedescecens 305 


There is a distinction between an ineligibility term 
required by statute, which cannot be changed or reduced 
under R.3:21-10 (b), and one imposed as a matter of 


discretion by the court; since defendant, who was ' 


sentenced to two concurrent four-year terms, was still 
serving the three-year minimum ineligibility term 
required by the Graves Act, the denial of his R. 3:2-10 (b) 
application is affirmed. Appellate Division;State v. 
SE 5 fan eh a ewok onda a0 kun eS eo SRE 624 


SN Se III 6556506 \ caenecnedebadanecenses 


A “change of circumstances” should be a prerequisite to 
a change of sentence under R.3:21-10b(1), as Priester 
held it to be under 10b (2); where, as here, a defendant’s 
need for a drug or alcohol abuse program and its 
availability are essentially the same as the time of 
sentencing, the policy of finality of sentences should 
mandate denial. The commission of a serious crime 
while under the influence of alcohol or drugs is certainly 
not an extraordinary or unusual circumstance, and the 
availability (or even the success) of a drug or alcohol 
program is an insufficient basis by itself on which to 
conclude that the imprisonment of a first or second-degree 
offender would be a serious injustice; a probationary 
sentence in this case, where defendant pled guilty to an 
aggravated sexual assault (on a ten year old girl) is 
inconsistent with the Code, and his original seven-year 
sentence is reinstated. Appellate Division, State v. 


ME ee Ne ONE RNR ete oi Ae ig ins oR SE are eas 824 
SETTLEMENTS 

SOPOT A oe ie es eae ae ee 342 
SEWERAGE AUTHORITIES 


Local sewerage authorities may not charge a connection 
fee upon a simple change here, from retail offices to 
restaurant in the use of property already connected to 
the sewer system. Appellate Division; Animated Family 
Restaurants of East Brunswick, Inc. v. East Brunswick 
NG oy oon vn5ae oe ae be sebineee es’ 307 


SEX OFFENDERS 

The Commissioner of Corrections may house sex 
offenders in county jails pending the availability of 
space in the Adult Diagnostic and Treatment Center, 
and the order compelling defendant’s immediate 
admission to the ADTC exceeds the scope of the 
sentencing court’s authority and would impede the 
commissioner’s ability to exercise his statutory power 
and scope of confinement; the sentencing court’s 
suggestion that a defendant’s application should be one 
of the criteria for priority admission to the ADTC is 
expressly rejected. Appellate Division; State v. 


1 ES POTTS So. a ih De a Bei oo SN 516 
SEXUAL ASSAULT 

UIVGRTIOR: OO TOTATIEG.. 5 6. ccc ccc occ ccndeaescveevee 645 
SIDEWALKS 

OOS DE i RE aah? A Pe Oo 665 
SOLE PROPRIETORS 

SOO SG INAMMTALION. . ... ... 0 cccnceccacoeccesecss 697 
SON-OF-SAM LAW 


The forfeiture provisions of N.J.S.A. 52:4B-28 were 
intended to prevent criminals from profiting from media 
re-enactments of their crimes and do not extend to the 
authors and publishers of such re-enactments. Appellate 
Division; Fasching et al v. Kallinger et al. ........ 393 


SPECIFIC PERFORMANCE 

See Statute of Frauds............... cece cc ceeeeees 42 
STATE CONSTITUTION 

ee ee. sev ccbaseeeenaeen 181 
STATUTE OF FRAUDS 


Specific Performance. Viewed in the light most favorable 
to plaintiff, the oral agreement to sell real ay pe was 
memorialized in the written contract signed by all six 
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defendants or in their attorney’s letter of acknowledge- 
ment of the written contract as their agent, and 
summary judgment should not have been granted in 
this action for specific performance; since a signed 
memorandum of an oral agreement is merely evidence of 
the contract, delivery is not a precondition for compliance 
with the Statute of Frauds. Appellate Division; Gabesons 
Realty Co. v. Natelson et al 14 


SUPERVISORY TREATMENT 

A defendant is eligible for conditional discharge under 
N.J.S.A. 24:21-27(A) where, as here he enters simultane- 
ous pleas to separate CDS offenses that occurred on 


different dates. Law Division; State v. Gray....... 701 
SURETIES 

SGC AT DICPAGON oo oo 6S osc ce kee wioewie cbse seeuses 899 
SURROGATES 


Surrogates are judicial officers subject to the adminis- 
trative oversight of the Supreme Court, which has the 
authority to impose record-keeping burdens on them; 
moreover, the Legislature contemplated the surrogates’ 
involvement in the dispensing to guardians of funds 
held in court; although this petition is dismissed, certain 
matters it raises are referred to the Court’s rule-making 
and administrative processes. Supreme Court; Inre 
os 2 V5 54 507 ko wa DANSON Oka Kener Re ARES? 860 


TAXES 

The non-substantial repairs and maintenance the 
operator of a marine terminal performs. on chassis 
belonging to a shipper of containers are an accommoda- 
tion to keep the containers moving through the terminal, 
and are therefore exempt from the Sales and Use Tax 
Act. The exemption in N.J.S.A. 54:32B-8.6 for a “casual 
sale” applies to this agreement for exchange or rental 
between adjoining marine terminals to use each other’s 
cranes when the need arose; the Sales and Use Tax Act 
was not intended to cover such occasional exchanges of 
equipment between entities engaged in international 
commerce far from the source or distribution of any 
product. Appellate Division; Maher Terminals, Inc., et 


al v. Director Div. of Taxation .................... 698 
Freeze Act. Condominiums. See Appeals. .......... 42 
I a i le ra oka 71 


The Tax Court judge, finding that the bowling equipment 
(alleys, pinsetters and ball returns) could be removed 
from the tax-payer’s building without serious physical 
damage to the freehold, properly concluded that those 
items were not fixtures subject to local property 
———-. Appellate Division; Minetto v. ee 
vale 41 
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TIDELANDS 

Although by virtue of its riparian rights the State has 
long held a claim to portions of plaintiff's property, it did 
not have a right to possession and there was no vesting 
of title pursuant to N.J.S.A. 54:4-3a prior to the entry of 
the consent judgment in the action to quiet title; 
tidelands property is “acquired” by the State when a 
quiet-title judgment is entered in its favor. Appellate 
Division; Brancasons v. State of New Jersey etc. .. 409 


TITLE COMPANIES 
oN ai oe cere Cae ul we 167 


TORT CLAIMS ACT 
OO PBCIITIVINIATION. ... 5 5.6 6.6-.6:0:016.0.0 :0.0.0:9.010 0 Sine ates 


SPOS EOTech rr a 


The discovery rule applies here, where the death of 
plaintiff's husband on November 21, 1984 was not 
ascertained until September 16, 1985 to have resulted 
from his employment with the State; plaintiff's claim 
accrued then, and her motion to file this notice of claim 
was properly filed within 90 days of that date. Law 
Division; Servis v. State et al 589 


N.J.S.A. 59;4-7 has a plain meaning where weather is 
the true culprit, governing is immune; the trial court 
correctly dismissed plaintiff’s claims for injuries 
sustained after he lost control of his car on an icy 
overpass, since neither the state nor the municipality is 
liable for a failure to warn the traveling public that 
bridges usually ice sooner than roads. Appellate 
Division; Horan v. State ef al. .......cccccccccccss 624 


Workers’ Compensation. The immunities afforded by 
the Tort Claims Act are not limited by the Workers 
decision to terminate a police officer who had been 
totally disabled in a work connected accident, based on 
his interpretation of the PBA contract that he could do 
so after paying sick leave for a year, was within the 
ambit of immunity provided by the Tort Claims Act 
plaintiff's complaint based on N.J.S.A. 34:15-39.1, 
which affords relief to anyone discriminated against for 
filing a workers’ compensation claim, is dismissed. Law 
Division: Dlugosz v. Fred S. James & Co. et al .... 559 


If any claims were to arise out of the State agency’s 
placement of plaintiffs’ infant twins in foster care, they 
would have accrued when the trial court terminated 
plaintiffs’ parental rights and granted guardianship to 
the foster parents, not when the Supreme Court denied 
certification of the Appellate Division’s affirmance, and 











the claim for emotional distress, anxiety and embar- 
rassment is untimely; moreover, there is no basis for 
recovery for those alleged injuries under the Tort Claims 
Act. Law Division; Mercado v. New Jersey........ 374 


See Independent Contractors. .............e0.0085 557 


Workers’ Compensation. The Tort Claims Act, which 
provides for the deduction of collateral source benefits 
from awards against public entities, and the Workers’ 
Compensation Act, which provides for a lien on a 
third-party recovery, are reconcilable; the judgment for 
the State’s employee should have been for the total 
verdict, subject to the lien, with his rights to contribution 
against his co-defendants limited to any payment by 
him to plaintiff in excess of his share of liability, 
excluding the lien. Appellate Division; Ortega v. State 


UY are eer cerns alee heals breasionkce SRA 776 
TRAILERS 

RCE ERE INC case thea Ss btw s1asin 46s aao-as Dea O S 557 
TRUTH SERUM 


The results of sodium amytal tests are inadmissible as 
evidence in New Jersey because they have not been 
established as scientifically reliable, and it was highly 
improper for the prosecutor to argue to the jury that 
defendant’s defense of insanity and alleged amnesia 
should not be believed because she had refused to take 
such a test; her conviction is reversed and the murder 
charge is remanded for a new trial. Appellate Division: 
PE Ts CE bk hires asi nsscneceeent iia si 


UNINSURED MOTORISTS 

Under the funding arrangement the city established 
under N.J.S.A. 40A:10-6 (instead of obtaining from an 
insurance company liability insurance covering its 
motor vehicles) it is obligated to furnish UM benefits; in 
the absence of an unmistakable legislative declaration 
to the contrary, that applies to any legislatively 
authorized self-insurance fund. Supreme Court; Christy 
NE hs ace i wis Dae ewieaeee caxaws 10 
Workers’ Compensation. A workers’ compensation lien 
applies against the proceeds of an unisured-motorist 
provision of an automobile insurance policy purchased 
by the injured worker, as well as against one purchased 
by his employer (Montedoro is approved and Pullen 
summarily reversed); because plaintiff settled his UM 
claim for less than the policy limit, the more difficult 
question of whether the compensation lien should 
attach when the UM coverage is less than the full 
amount of a plaintiff's damages is not reached here. 
Supreme Court; Midland Ins. Co. v. Colatrella a 
al 


The “‘reimbursement and trust agreement” (or “‘no 
consent to settle’’) clause in the provision for underin- 
sured-motorist (UIM) coverage that requires, in effect,the 
injured insured to litigate the claim against the 
tortfeasor to final judgment, thus precluding the ability 
to compromise and settle, is against public policy and 
unenforceable. Law Division; Longworth v. The Ohio 
ee eT oe 5 ee 740 


WATER SUPPLY 

Plaintiff, which conducts a manufacturing business on 
its large tract along the Raritan River, has acommon-law 
right only of “reasonable use’ of that water, and the 
State’s regulation imposing charges for its non-depletive 
use is valid. Appellate Division; Johns-Manville Sales 
Corp. v. N.J. Water Supply Auth. et al 517 


WELFARE 

There is a rational and justifiable basis for requiring the 
receipt of Social Security disability benefits as a 
prerequisite to receiving pharmaceutical assistance to 
the aged and disabled (PAAD) benefits when the 
applicant is under 65. Appellate Division; Barone et al v. 


eee e eee ereee 


Dont. OF Finmian Services ..... oc cscccccesccsccsecs 406 
WILLS 
See Limitations of Actions..................eee00- 226 


Even if decedent intended that the attorney should 
prepare a formal will, the handwritten statement that 
she gave him of how her estate was to. be left satisfies 
N.J.S.A.3B:3-3 and should be admitted to probate. 
Appellate Division; In re Smith................... 251 


Although the 1978 revision lessened the formalities and 
there is no allegation of fraud here, where one of the two 
statutorily required witnesses to decedent’s will neglected 
to append her signature when it was executed, the 1913 
case of Watkins v. Watkins is still efficacious and the 
State (which will get the estimated $60,000 by escheat) 
did not have to prove or even allege actual fraud; the 
trial judge could not employ equity here, and his solution 
allowing the named beneficiary (decedent’s stepson) to 
inherit is reversed. Appellate Division; In re 
Peters 373 


Plaintiffs have failed to meet their burden of establishing 
by clear and convincing evidence their N.J.S.A. 3B:5- 
16(b) claim that their father omitted them from his will 
soley because he believed that they were dead. Law 
Division, Probate Part; In re Araneo.............. 445 


The trial court’s finding that plaintiffs’ failed to meet 
their burden of establishing by clear and convincing 
evidence their N.J.S.A.3B:5-16(b) claim that their father 
omitted them from his will solely because he believed 
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WILLS (cont.) 
that they were dead is affirmed. Appellate Division; In 


FO PIP OG So aisicie SSE FSA COWIE Sew oOM SOE TS 825 
WIRETAPS 
ERIE OES ICIS e:i0610:86 ibd sie-0. os twaweesneesevie vio’ 558 


WORKERS’ COMPENSATION 

The criteria of N.J.S.A. 34:15-36, including “demonstrable 
objective medical evidence” applies to permanent 
partial psychiatric disability claims as well as to 
permanent partial physical disability claims; courts 
must rely on the checks of the trial process and the 
professionalism of psychiatrists to ensure that such an 
award is based on evidence that exceeds (without 
excluding) the subjective statements of the patient. 
—Petitioners’ generalized anxiety disorders are akin to 
the minor physical disorders excluded by N.J.S.A. 
34:15-36, and they are not entitled to awards for 
permanent partial disability. Supreme Court; Saunderlin 


eel Det BE) Dip! Sey cy a Orr 2; 7 en ae On eg ri 57 
EE UUE ENON OHA 8 chs o.5 wri io tonsyerenevorsne Ow sasree s Seales eee 626 
See Tort Claims ACt. ee viene ce shawe viwweeudedhes 559 


A petitioner’s burden of proving an occupational 
hearing loss due to an exposure to hazardous noises 
during the course of employment may be met without 
evidence of decibel levels in excess of the limits 
permitted by N.J.S.A.34:15-35.11, but the employer may 
avoid liability by proof that the noise levels did not 


exceéd those limits. Appellate Division; Bronico v.’ 


ab baker Chenrical COs ees sc ces oclcevcciccsccck ccs eee 13 


Employers are not subject to the Joint Tortfeasors 
Contribution Law and, tempting as it may be in a given 
case to temper the exlcusive-remedy provisions of the 
Workers’ Compensation Act and permit a third party 


who has been found liable to an injured employee to. 


recover against the employer, the balance of interest has 
been struck by the Legislature; although the act does not 
preclude any employer from assuming a duty to 
indemnify a third party through an express agreement, 
the provision in this service contract is ambiguous and 
must be construed against the solid-waste hauler that 
created the hazard here; it is not entitled indemnification 
of any side. Supreme Court; Ramos v. Browning Ferris 
Industries of South Jersey, Inc.................... 222 


As in Ramos, the liable third party (here the manufac- 
turer of a machine that injured the employee because the 
guard had not been installed) has no claim for contribu- 
tion or indemnification against the employer that can 
over-ride the exclusive-remedy provision of the Workers’ 
Compensation Act. Supreme Court; Stephenson v. R.A. 
pe OE EE ey 222 
Petitioner’s receipt of Social Security benefits precludes 
her from receiving full dependency benefits, based on 
her deceased son’s contribution to her support, under 
N.J.S.A.34:15-13.f; the award of partial dependency 
benefits is affirmed. Appellate Division; Gallagher v. 
Engelhard Industries 338 


Under N.J.S.A. 34:15-12(d), the employer should have 
been given a credit in the asbestosis disability award for 
the functional loss attributable to petitioner’s cigarette 
smoking after the effective date of the 1980 amendments. 
Appellate Division; Field v. Johns-Mansville Sales 
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ME 5Hi6 ha chk Cie aus Koo y04o a teekne oda een we 308 
I ii sh Bi ii einck We Codaneeens 517 
Landlord and Tenant. Although personal injury to 


landlords or their employees may be far more serious 
than injury to the premises, N.J.S.A. 2A:18-61.1 is clear 
and the inconsistency is for legislative rather than 
judical action; the trial court correctly held that the 
statute does not afford the landlord relief here, where a 
notice to quit was served on a tenant who had struck the 
landlord’s employee so that he bled severely, in the 
absence of additional disorderly conduct after a written 
notice to cease has been served. Appellate Division; 
Georgia King Assoc. v. Fraiser 341 


The Appellate Division’s determination that the 
survivor of a worker who was injured in 1972 but died in 
1982 was entitled to a N.J.S.A. 35:15-95.4 “‘special 
adjustment benefit”? because her basic benefit is 
computed on the basis of a rate applicable prior to 
January 1980, is affirmed; workers injured prior to 1980 
receive continual adjustment for inflation, and the 1979 
amended minimum compensation rate of 20 percent of 
the statewide average weekly wage (SAWW) is not 
applicable to them. (Whatever disparties exist are for the 
Legislature to remedy.) Supreme Court; Beyer v. Porter- 
BSR A es Eatin oP IN etna eet. 663 


Although petitioner was in the course of her employment 
when she suffered burns to her head, the accidental 
touching of a lighted match to her hair by her own hand 
(while lighting a cigarette after eating lunch in lunch- 
room sepetaed by the employer) was a risk personal to 
her and did not “‘arise out of’’ her employment (the 
Appellate Division’s unreported opinion incorrectly 
held Chen to be dispositive here); the judge of compensa- 
tion’s judgment in favor of the employer is reinstated. 
Supreme Court Coleman v. Cycle bene 


N.J.S.A. 34:15-7.2 applies where a petitioner seeks to 
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episode) was related to work effort or strain, but does not 
apply where, as here, a petitoner seeks to establish that 
it was related to a condition previously adjudicated 
compensable. Appellate Division; Gierman v. M & H 
EN 62's 5445 04 batokhenseennks ¥en erie ees 777 
Once a formal proceeding has been initiated, the 
compensation judge may not infringe on either party’s 
fundamental right to cross-examination the adversary’s 
witnesses and present witnesses to refute the adversary’s 
evidence and this award, based only on the petitioner’s 
testimony and medical reports and entered over the 
employer’s objections, is vacated; N.J.S.A.34:15-64 
provides an alternative for reducing the financial 
burden on an injured employee by authorizing the 
compensation judge to allocate the cost of producing the 
petitioner’s medical experts partially, or even totally, to 
the employers. Appellate Division, Paco v. American 
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